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NOTES
PREDATOR CONTROL AND THE
FEDERAL GOVERNMENT

I.

INTRODUCTION

Perhaps no class of animals is the subject of as much controversy and the source of so much conflict as are predators.' To
some, predators are an essential component of any balanced ecosystem, the lifeblood of the natural selection and population control
processes. Any harmful impact they might have on man's economic
interests is considered largely unsubstantiated and little justification for the indiscriminate slaughter of entire predator populations.
This outlook, however, is violently opposed by some, who view predators in a wholly different light. For these people, predators represent bloodthirsty killers who pose an imminent threat to game
populations and to the economic viability of the livestock industry.
This note will attempt to describe the role of the federal government in this conflict. 2 It is a role that until very recently
had only one aspect-that of efficiently destroying as many predators
as possible. It is only in the last few years that the federal government has, to a limited extent, assumed a new role-one diametrically opposed to the old. The government is now trying hard to
protect some of the very animals it once so purposefully destroyed.
However, this protectionist attitude is not shared by all agencies
of the government nor has it been extended to protect all species of
predators. This dual federal approach will be explored first, by examining the two predators now most zealously protected, and second by
1. From a biological standpoint, avian and mammalian predators are those animals
whose diet consists primarily or exclusively of meat. Mammals are primarily members of
the order Carnivora

while most predatory

birds are included either in

the order

Falconi-

forms (Eagles, Hawks and Vultures) or in the order Strigiformes (Owls).
2. Discussion will be limited to the 48 contiguous states. Hawaii has no large indigenous predators. Alaska, on the other hand, has perhaps the greatest large predator populations of any comparable area In the world living in a relatively primeval state. For this
reason Alaska Is beyond the scope of the present discussion. It can only be hoped that
conditions be allowed to remain as they now exist in Alaska. This Is literally the last
threshold. See, e.g., D. BROWN, WILD ALASKA (1972) ; NATIONAL GEooRAPHIc SOCIETY, WIL-

DERNass U.S.A. 281-328 (1973).
Few legal commentaries have been written on the subject of federal wildlife preservation. The author is aware of only two articles on this specific subject. Note,

Vanishing

Wildlife and Federal Protective Efforts, 1 EcOL. L.Q. 520 (1971) and Gullbert, Wildlife
Preservaton Under Federal Law, in FEDERAL ENVIRONMENTAL LAW 550 (Environmental
Law Institute 1974). An additional article has been written on the constitutional basis for
federal protectionist efforts. Note, Federal Protection of Endangered Wildlife Species, 22
STAN. L. REV. 1289 (1970).
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examining the predator, which continues to be the most intensely
persecuted.
II.

FEDERAL PROTECTION PROGRAMS

Stockmen, primarily sheepherders, s are the principal proponents of predator control. It is primarily at their insistence and
for their protection that these programs are instituted. 4 Sometimes
they are justified, often they are not.
A.

THE WOLF

William T. Hornaday, an early American naturalist, once said
of the wolf:
Of all the creatures of North America, none are more despicable than Wolves. There is no depth of meanness, treachery
or cruelty to which they do not descend. 5
This statement probably accurately summarizes the early attitude
of man towards the wolf. Perhaps no other animal has been so
feared and reviled by man, and as a consquence, so relentlessly
destroyed throughout its range.
1.

History of the North American Wolf

At one time the wolf 6 inhabited every portion of the North American continent with the exception of the extreme arid portions of
the West and Southwest. Ecologically, the wolf once served as
the principal predator of large mammals in North America," with
the almost singular responsibility for controlling the seemingly limitless9 herds of game.10 Then came the white man and the
3. The nation's wool growers are not necessarily possessed with clean hands themselves. Primarily because of their unsubstantiated claims of losses to predation, they are
heavily federally subsidized. They also pay incredibly low fees to graze their flocks on
public land, in spite of the fact that sheep are notoriously destructive of range. Wilson,
How the Woolgrowers Fleece the Public, 75 AUDUBON, May, 1973, at 119-21.
A recent report issued by the Bureau of Land Management states that one-third of
the public rangeland in the western United States is now in poor or worse condition. The
report further states that about one-half of these lands have experienced erosion as a
result of overgrazing. It was projected that a 25 per cent further deterioration in productive capability will occur within the next quarter century if an intensive management program is not implemented soon. 29 OUTDOOR NEws BULLE-IN, Jan. 3, 1975, at 4. Although
sheep are not solely responsible for this destruction, they bear a major portion of the
blame.
4. See, e.g., Wilson, supra note 8, at 119.
5. R. A. CARAS, DANOEROUS TO MAN 32 (1964).
6. Canis lupus.
7.

1 S. P.

YOUNG,

WOLVES OF NORTH AMERICA, 9

(1944).

8. L. D. MECH, THE WOLF 36-37 (1970).
9. It is of course impossible to know exactly what quantities of big game inhabited
North America prior to the coming of the white man, but they werke enormous. Ernest
Thompson Seton once estimated the total population of the most numerous species, the
American bison, to be 75 million. D. DARY, THE BUFFALO BOON 29 (1974).
10. The biological aspects of the phenomenon of predation are imperfectly understood.
To aid in a measure of understanding, predation should be broken down into its various
effects:

NOTES

789

existing ecosystems were upset. The game herds which had sustained the wolf were slaughtered, and in their place came cattle
and sheep. The conflict between man and wolf became inevitable.
The Sanitation Effect
The culling of inferior animals from prey populations is one of the most obvious
and Incontrovertable effects of predation. Predators are for the most part opportunistic in
their feeding habits. They will kill whichever individual prey are the most easily obtainable, which in turn means that they will remove the young, old, injured or diseased members of the prey populations. The benefits of such removal will naturally vary. It Is quite
apparent that the removal of diseased individuals could stop or slow the spread of disease
to other portions of the population. However, any benefit to be derived from the removal of
young, old or injured animals is more speculative. It may be that such animals were of
no direct detriment to their populations. At the same time, however, they may well have
been incapable of reproduction, or may at least have reproduced at a decreased rate,
therefore making them inefficient aspects of the population. In situations of limited food
resource, such individuals would constitute a nonproductive burden on the populatior..
MEcH, supra note 8, at 265-66.
B. The Natural Selection Effect
Under the classical principles of natural selection, a species will evolve as a result of environmental forces which tend to eliminate those individuals possessing traits
least favorable to survival and consequential reproduction. Obviously predation is such an
eliminating force. However, the magnitude of the effect of the force of predation on natural
selection is contested. It has been suggested that the inferior animals killed by predation
would be unlikely to breed and pass on their genetic traits anyway, therefore causing
their removal to have little effect on the evolution of the population. W. E. HOwARD, THE
BIOLOGY o' PREDATOR CONTROL 14 (Addison-Wesley Module in Biology No. 11, 1974).
However, since predation is heavy among immature individuals, this theory would seem
to be poorly based. For example, high percentages of prey killed by wolves are immature
Therefore, wolves undoubtedly effectively "screen" the prey populations of inferior immature individuals, thereby assuring that few such individuals ever breed and perpetuate
their inferior traits. MEcH, supra note 8, at 267.
C. The Stimulation of Prey Productivity Effect
Prey populations are often remarkably resilient, making them capable of withstanding even extraordinary losses from any given agency. This resiliency is achieved in two
principal ways. Extraordinary losses from one agency may protect against losses from
other agencies, or they may be compensated for by increased or accelerated reproduction.
P. ERRINGTON, OF PREDATION AND LIFE 228-32 (1967). An example of the latter effect has
been demonstrated by the moose herd on Isle Royale. Prior to 1949 this herd experienced
no wolf predation and the twinning rate, a sensitive indicator of productivity, was perhap3
6 per cent. Wolves appeared on the island in 1949 and began cropping the moose herd.
Ten years later the twinning rate had risen to about 38 per cent. This increased productivity has probably resulted from the increased amounts of food and/or space created by
the predation control effects of the wolves. MEcH, supra note 8, at 277-78.
D. The Prey Population Control Effect
Of all the major effects of predation, this Is the most uncertain and controversial.
While it may seem that predation must by its very nature have some effect on prey population numbers, this is not necessarily the case. at least in all situations. A number of
factors may influence the overall population limiting effect of predation. The ability of
many species to compensate for losses through increased reproduction Is an obvious such
factor. E.g., ERRRINOTON, supra at 228-32. So also is the consideration that predation may
occur primarily only to "surplus" animals who would soon have died from other causes
anyway. E.g., HOwARD, supra at 11-17. A third factor to be considered is the effect of
the environmental instability and change created by man's interventions. Population control mechanisms which might have existed in previous relatively balanced ecosystems
may be of no continued importance under today's radically changed circumstance. Id. at
6-8.
After reviewing a number of wolf populations, Mech was able to conclude that
wolves were the major controlling factor where the prey/predator ratio was less than
24,000 pounds of prey per wolf. At higher ratios, wolf predation was felt to be inadequate
in itself to offset the reproduction gains of the prey species. MECH, supra note 8, at 277.
The wolf/moose population on Isle Royale National Park has for many years been regarded as a classical example of a situation where predator and prey populations were
coexisting in a relatively stable manner. See, e.g., Allen, Of Fire, Moose and Wolves, 76
AUDUBoN, Nov., 1974, at 38. However, recent research indicates that the moose herd is
slowly increasing in size and is therefore not being completely regulated by the wolves.
Mech, A New Profile for the Wolf, 83 NAT. HIST. 26, 27 (1974).
In summary, the question of population control through predation is extremely
complex. Although imperfectly understood, It would seem that in some situations predation is the major controlling factor in prey populations, while in other situations it is
only one of several such controlling factors.
A.
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The wolves turned from their wild prey to man's livestock out of
necessity and inclination." Millions of dollars of damage was inflicted. 12 Individual animals, "renegades", were sometimes responsi13
ble for the destruction of thousands of dollars worth of livestock.
Man's retaliation was swift in coming and awesome in its terrible effectiveness. Bounties were imposed at an early date to award
the killer of a wolf. 4 Wolves were killed wherever they were
found, by whatever means were available. Most of the early killing was done by private individuals" and by the states.' 6 However, in 1907 field biologists from the Department of Agriculture's
Biological Survey began to furnish information on wolf control."
Eight years later Congress began to appropriate money on a yearly basis for the destruction of wolves in the national forests and
on the public domain.' For the wolf this action may have marked
the end of a losing struggle. Already but a remnant of his earlier
numbers, the wolf was completely subdued within the next few
decades.,
Today the wolf has been extirpated from the vast majority of
11. M cH, supra note 8, at 298-99.
12. One of the most complete accounts appears in YOUNG, supra note 7, at 252-75.
13. One such wolf, the "Custer Wolf', destroyed an estimated $25,000 worth of cattle
between 1913 and 1920 in South Dakota before he was finally trapped by a federal control
agent. DEPARTMENT OF AGRICULTURE, YEARBOOK 1920 at 297 (1921). Now an established part of American folklore, the "Custer Wolf" has been the subject of perhaps a
score of fictionalized biographies. E.g., R. CARAs, THE CUSTER WOLF (1966).
For a comprehensive listing of other such "renegades" see YouNG, supra note 7,
at 275-85.
14. The first such bounty In colonial America was instituted In Massachusetts In 1630
Id. at 340. Even today one state, Alaska, continues to offer a bounty of $50.00 for each
wolf killed. ALASKA STAT. § 16.35.050 (1973). Alaska is the only state where wolves are
relatively abundant, hence not listed on the protected endangered species list.
15. During the latter 1800's men even killed wolves on a professional basis, deriving
their income from bounties and the sale of hides. YOUNG, supra note 7, at 327-32. By far
the majority of the killing was done with the poison strychnine. Id. at 323-37. Young
makes the following comments with regard to the latter:
Destruction by this strychnine poisoning campaign that covered an empire
hardly has been exceeded in North America, unless by the slaughter of
the passenger pigeon, the buffalo, and the antelope. There was a sort of unwritten law of the range that no cowman would knowingly pass a carcass
of any kind without inserting in it a goodly dose of strychnine sulphate,
in the hope of eventually killing one more wolf. The hazard to other forms
of wildlife involved was not taken into consideration by stock interests at
the time. Kit foxes, so prevalent at the time on the plains, were poisoned
by the thousands, for they were generally the first to take the poisoned
meat. The predominating thought was "to get the wolf by any and all means
possible."
Id. at 335-37.
16. State involvement was primarily in the form of the payment of bounties. Id. at
337-68.
17. Id. at 381.
18. 88 StxLt. 1086, 1105.
19. By 1944 Young was able to report:
Today the wolf has been definitely brought under control and presents a
very minor problem except in limited areas in the United States, in connection with man's interests. . . . Except in local areas where wolves have continued to present a pressing economic problem the Fish and Wildlife Service
has felt that little wolf control work is now justified.
YOUNG, supra note 6, at 385.
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its former range.2 0 These animals can be found within the United
21
States at the present time only in northern Minnesota, Michigan22
and Alaska. 2 A closely related species, the red wolf,24 lives a
25
very tenuous existence in the southeastern and southcentral states.
Inhabiting only wilderness areas, the wolf no longer presents a
threat to man's economic interests.26 Recognizing this, Congress in
1973, enacted the Endangered Species Act of 1973 extending complete protection within the forty-eight contiguous states to its long27
time adversary.
2.

The Endangered Species Act of 197328

Under the provisions of this Act the Secretary of the Interior
is directed to publish a list of threatened 29 and endangered 0 species. However, it is provided that any existing lists published pursuant to the Endangered Species Conservation Act of 1969 shall
remain in effect until such republication. 31 With regard to any spe20.

MECH, supra note 8, at 299.
In addition to the purposeful control activities directed against the wolf, man contributed to the wolf's extermination by destroying the wilderness habitat required for the
survival of this species. Mech, A New Profile for the Wolf, 83 NAT. HIST. 26 (1974).
21. The Minnesota population has been estimated to be from 350 to 700 animals. MEcH,
supra note 8, at 34.
22. An additional small population lives on Isle Royale. Their numbers are remarkably
stable and fluctuate between twenty-one and twenty-eight. Id. Northern Michigan, exclusive of Isle Royale, has perhaps six additional wolves. Sayre, Econotes, 76 AUDUBON, Jan,
1974, at 122.
23. Alaska has the largest wolf population of any comparable area in the world. As
many as 25,000 of the animals may still live in this state. MEcH, supra note 8, at 43.
Any wolves seen elsewhere in the contiguous states are probably stragglers, although a few may remain in Glacier and Yellowstone Parks. Id. at 34.
24. Canis rufus.
25. Centered in eastern Texas, the red wolf is so rare that little of it is known. It Is
apparently a form intermediate between the wolf (Canis lupus) and the coyote (Canis
latrans) and may well be on the brink of extinction. MECH, supra note 8, at 22-25.
Actually, a recent report indicates that the red wolf is not so much in danger of
extinction as it is in danger of assimilation into infiltrating coyote populations. The red
wolf and the coyote once existed as distinct and physically isolated species. However, as
man has increasingly destroyed the red wolf, the exceedingly opportunistic coyote has
moved into the voids thereby created. Since the two species readily interbreed, hybridiza:tton may soon destroy the wolf as a distinct species. J. PARAmIso & R. NowAic, A REPORT
ON THE TAXONOMIC

STATUS AND

DISTRIBUTION

OF THE RED WOLF,

10-16 (United States De-

partment of the Interior, Bureau of Sport Fisheries and Wildlife, Special Scientific Report-Wildlife No. 145, 1971).
26. MEcn, supra note 8, at 348.
27. 16 U.S.C. §§ 1531 et. seq. (Supp. III, 1973).
For an overview of the Act see Coggins, Conserving Wildlife Resources: An Overview of the Endangered Species Adt of 1973, 51 N.D.L. RnT. 315 (1974).
28. 16 U.S.C. §§ 1531 et-seq. (Supp. III, 1973).
29. Under the Act threatened is defined as:
Any species which is likely to become an endangered species within the foreseeable future throughout all or a significant portion of its range.
Id. § 1532(15).
30. An endangered species is any species, "which Is in danger of extinction throughout
all or a significant portion of its range.
Id. § 1532(4).
31. Id. § 1533(c) (3).
The Secretary also may, by 'regulation, treat any species as endangered, even
though such species is not listed pursuant to § 1533(c) (3) of the Act, if the species closely resembles an endangered species, and if such treatment will facilitate the enforcement
of the Act and the protection of the endangered species. Id. § 1533(e). Hopefully, the
Secretary will utilize this authority to protect the coyote in areas inhabited by the red
wolf, since the two are virtually indistinguishable.
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cies so listed, it is made unlawful to import, export, take, transport, possess, sell or receive any member of such species, or to
violate any regulation promulgated under the authority of the
Act.8 2 The exceptions to these prohibitions are limited. The
Secretary may permit any act otherwise prohibited only for scientific purposes or to assist in the propagation or survival of a given
species. 3 The penalty for violation of the 1973 ESA is potentially
severe. Civil penalties up to $10,000 may be assessed. 34 The willful
commission of an act which violates any provision of the 1973 ESA
will subject the actor to a potential criminal fine of $20,000 and/or one
year of imprisonment. 35 Violators are also subject to the immediate
suspension or revocation of any lease or permit they might hold
to federal lands,3 6 and any equipment used in violation of the Act
3 7
is subject to forfeiture.
A listing of endangered species was made under the 1969
ESCA.35 Appearing on this list are the eastern timber wolf,39 the
northern rocky mountain timber wolf,4 0 and the red wolf. 41 This
82.

Id. § 1538(a) (1).
Any state law pertaining to such species must be at least as restrictive as the
federal provisions. Id. § 1535(f).
33. Id. § 1539(a).
34. Violations occurring in the course of a commercial activity carry the largest maximum civil penalty. The maximum such penalty for a non-commercial violation is $1,000.
Id. § 1540(a). Regulations have been promulgated for the assessment of such penalties.
39 Fed. Reg. 1159-60 (1974).
35. 16 U.S.C. 1540(b) (1) (Supp. III, 1973).
"The willful violation of a regulation promulgated under the Act carries a maximum criminal penalty of $10,000 and/or 6 months imprisonment."
Id.
36. Id. § 1540(b) (2).
Regulations governing the issuance of permits to graze on National Forest System
lands and on other lands under Forest Service control have been promulgated. 36 C.F.R.
§ 231 (1973). These regulations were later amended to provide that National Forest System grazing permits could be suspended or revoked:
For violation of, or failure to comply with, Federal laws or regulations or
state laws relating to protection of air, water, soil and vegetation, fish and
wildlife, and other environmental values when exercising the grazing use
authorized by the permit.
39 FED. REG. 25, 653 (1974).
Similar regulations have been proposed covering Bureau of Land Management
grazing licenses or permits. 40 Fed. Reg. 7454 (1975).
This potentially powerful weapon is seldom employed. In fact, suspension has apparently happened only once. In 1974, the federal grazing privileges of Van Irvine, the son.
in-law of the accused eagle killer Herman Werner, were suspended for two years following his illegal spraying of herbicides on federal land. 75 AUDUBON, Nov. 1973, at 133. This
suspension has since been overturned by a federal judge following his review of the original Interior Board of Land Appeals decision. 77 AunuBoN, May, 1975, at 122.
87. 16 U.S.C. § 1540(e) (4) (B) (Supp. III, 1973).
The Secretary of the Treasury is authorized to pay one-half of any civil penalty or
fine collected, to a maximum of $2,500, to the person furnishing information leading to
a civil or criminal conviction. Id. § 1540(d).
38. 50 C.F.R. § 17 (App. D) (1973).
39. Canis 1upus Iyajcost.
40. Canis lupus irremotus.
41. Canis rufus.
The Secretary has recently proposed that the Mexican wolf
(Canis lupus baile$)
be added to the list of endangered species. This subspecies is found primarily in Mexico
and only rarely wanders into the United States. Although this wolf is federally protected
in Mexico, much illegal killing is thought to occur. Within this country It is protected by
state regulation in Arizona, but not in New Mexico or Texas. A recent survey indicated
that not more than 200 Mexican wolves remain. 40 Fed. Reg. 17590-91 (1975).
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list was republished in 1974 under the terms of the 1973 Act,42 until such time as it can be republished to conform with the "endangered" and "threatened" classifications of the new Act. 43
3. The Future of the Wolf
It would be unrealistic to claim that the wolf's fate throughout much of the United States was not predestined. The presence
of a large and formidable predator is not compatible with a livestock industry. However, vast wilderness tracts still remain in this
country44 where the wolf could live without conflict to economic
interests. Here they could fulfill their natural role of keeping the
game herds in a healthy condition and in balance with their environment.4 5 Perhaps someday, to a limited extent, we can reverse what
much of his former
man has done and reintroduce the wolf into as
46
range as it is feasible for him now to inhabit.
Barring a loss of its protected status, the wolf would seem
to be reasonably secure in at least its Minnesota stronghold.4 7 How42. 89 Fed. Reg. 1175 (1974).
43. Id. at 1445.
These actions are authorized by 16 U.S.C. § 1533(c) (3) (Supp. III, 1973).
44. See, e.g., NATIONAL GEOGRAPHIC SocIETr, WILDERNESs U.S.A. (1973).
45. The late Paul Errington, one of the foremost authorities on the subject of predation, makes the following comments in this regard:
There is no doubt In my mind that the big wolves of our livestock-raising
plains and prairies had to be eliminated. They had to go from all places
where their predatory prowess and expensive appetites came too much in conflict with human interests. But, while the presence of large free-living wolves
is incompatible with livestock raising, wolf predation upon big game in wilderness regions can be desirable from all standpoints, including the welfare
of the game. For, over vast tracts of North American wilderness, predation
by wolves or other formidable predatory enemies may be exactly what the
game needs, above all else, to help keep its numbers within a healthy state
of balance with its environment. Relationships between wolves and big
game-elk, deer, caribou, moose, mountain sheep, and others--vary with the
locality, and I have no infallible rules of thumb for appraising wolf predation upon any of the species. But it does happen that some of the best
examples of big game being well adjusted to its natural range come from
places in North America that continue to have the most nearly normal population of wolves.
P. ERRrN(oTON, supra note 10, at 258-59.
46. Such an attempt was made in Michigan in 1974. Four wolves from Minnesota were
released in the Huron Mountain area of that state. 76 AUDUBON, May, 1974, at 106. Three
of the animals moved to northern Iron County, 50 to 70 miles from their release point.
The remaining wolf, a female, stayed in the Huron Mountains. Plans were made to transfer in another male animal to provide her with a mate. 76 AUDUBON, July, 1974, at 115.
Unfortunately, these plans were disrupted. The two males had been killed by September
of that year, one shot, and the other hit by an automobile. 76 AUDUBON, Sept., 1974, at
121. By the following January both of the females were also dead, one killed by a trapper, the other by a hunter. 77 AUDUBON, Jan., 1975, at 121.
47. The United States Fish and Wildlife Service is currently considering evidence to
determine whether or not the Minnesota wolf population should be removed from the
endangered species list. 39 Fed. Reg. 40877 (1974). The Minnesota Department of Natural
Resources requested this review in 1974 and made the recommendation that the wolf be
delisted. The apparent reason for this recommendation is the belief that the wolf population In Minnesota is Increasing in number and expanding its range. 29 OUTDOOR NEws
BULLETIN, Jan. 3, 1975, at 2. This belief would seem to be unsupportable in view of the
recent research results released by Mech, the undisputed authority on the eastern timber
wolf. After six years of intensive research, including, among other things, the radio tagging of seventy-seven wolves, Mech was able to conclude that the spring wolf population
in the Superior National Forest of Minnesota has actually declined from a five-year
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ever, opposition to wolves, even in their present condition, still
exists. L. David Mech closes his book on the wolf with the following comments in this regard:
Unfortunately there still exists in certain segments of human
society an attitude that any animal (except man) that kills
another is a murderer. To these people, the wolf is a most
undesirable creature. "They're all dirty killers," is the way
one Minnesota state representative expressed this attitude.
Once blinded emotionally by such hate, the antiwolf people
fail to see that the wolf has no choice about the way it
lives; that it cannot thrive on grass or twigs any more than
man can. To them the wolf pack is a cowardly assemblage
of wanton slayers, the animal's howl a bloodcurdling condemnation of all the innocent big game in the country.
These people cannot be changed. If the wolf is to survive,
the wolf haters must be outnumbered. They must be outshouted, outfinanced, and outvoted. Their narrow and biased attitude must be outweighed by an attitude based on an understanding of natural processes. Finally their hate must be outdone by a love for the whole of nature, for the unspoiled wilderness, and for the
wolf as a beautiful, interesting, and in4
tegral part of both. 8
B.

THE EAGLE

The second vilified member of our wildlife community is the
eagle. He too has acquired a reputation for the destruction of
livestock, but his reputation is not as deserved as that of the wolf.
1.

The Problem

Actually, there are two species of North American eagle, the
bald eagle 49 and the golden eagle.50 The bald eagle, famous as our
national emblem, feeds primarily on carrion and fish, 51 while the
golden eagle is an efficient and adaptable predator who will prey
on any suitable species. 2 Although the principal food of the golden
(1967-72) average of 300 to approximately 270 in 1973. Mech, A New Profile for the Wolf,
83 NAT. IST. 26-31 (1974).
Although the Fish and Wildlife Service has not yet made a decision, there are
three possible outcomes. The wolf may continue to be classified as endangered, It may be
reclassified as threatened, or it may be declassified altogether. At this writing, the middle
alternative appears to be the most likely choice. The plan reportedly being formulated by
the Fish and Wildlife Service includes the establishment of an 8,000 to 10,000 square mile
sanctuary within which the wolf will continue to be totally protected. Some management,
such as the control of individual animals preying on livestock, will be allowed in other
portions of the state. Fisher, Reprieve for the Wolf, 13 NATIONAL WILDLIFE 4, 10 (1974).
For a history of wolf management in Minnesota see: Ballenberghe, Wolf Management in Minnesota: An Endangered Species Case H4story, in TRANSACTIONS OF THE
THIRTY-NINTH NORTH AMERICAN WILDLIFE AND NATURAL REsouRcEs CONFERENCE 313 (J.B.
Trefethen, ed. 1974).
48. MxCH, supra note 8, at 348.
49. Haliaectus leucocephalus.
50. Aquila chrysaetos.
51.
See, e.g., NATIONAL GEOGRAPHIC SOCIETY, WATER, PREY AND GAME BIRDS OF NORTH
AMERICA 237 (1965).
52. See, e.g., id. at 245.
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eagle is the jack rabbit, , " which in turn competes directly with
sheep and goats for their food resource, this bird has developed a
largely undeserved notoriety as a killer of newborn sheep and
and goats.54 Since an immature bald eagle is hard to distinguish
from a golden eagle, 55 and since many people are not concerned
with distinctions, both species have suffered greatly as a result of
this reputation. The populations of both birds have declined steadily
during the past century.5 Many factors are involved in this decline, but shooting by man appears to be the major cause.57
2.

The Bald Eagle Protection Act 5s

In 1940 the Congress, recognizing that the bald eagle was symbolic of our nation and its ideals of freedom and that it was threatened with extinction 5 9 extended complete federal protection to the
bird through the Bald Eagle Protection Act.60 Under the provisions
of this Act it became illegal to take s' or transport 62 a bald eagle
within the United States and violations were made punishable by a
53. A study of prey remains in eagle nests located in Texas and New Mexico showed
that the black-tailed Jack rabbit comprised over 50 per cent of the golden eagles' diet.
Together, jack rabbits, cottontails, rock squirrels and praire dogs comprised over 90 per
cent of the eagles' food. Mollhagen, Wiley & Packard, Prey Remains in Golden Eagle
Nests, Texas and New Mexico, 36 J. WILDLIFE MAN. 784, 786 (1972).
54. Spofford, Problems of the Golden Eagle in North America, in PEREGRINE FALCON
POPULATIONS 845, 347 (J.J. Hickey, ed. 1965).
It can't be denied that sheep and goats are on occasion killed by eagles. The remains of both animals are often found in eagle nests. However, it is unknown how many
of these remains are the result of fresh kills and how many are the result of carrion
eating. There is evidence that eagles are often blamed for the deaths of sheep and goats
that have actually died from other causes. Mollhagen, Wiley and Packard, supra note 53,
at 791.
55. BIRDS OF AMERICA, pt. II, at 82 (T. G. Pearson, ed. 1936).
56. A survey of the bald eagle in the 48 contiguous states was conducted by the Bureau
of Sport Fisheries and Wildlife in 1973. The survey disclosed 627 nests containing approximately 500 young. The only stable populations of the bird were found in the Chesapeake Bay area, parts of Florida, the Pacific Northwest, and in northern Minnesota, Wisconsin and Michigan. Throughout the rest of their former range the bird is either declining or gone. 76 AUDUBON, May, 1974, at 106. Bald eagles are, however, abundant and
stable in Alaska. The population there numbers between 30,000 and 55,000 birds. Id.
An Audubon Society report published in 1965 listed the total North American
population of golden eagles at from 8,000 to 10,000. L. BROWN, EAGLES 93 (1970). A similar Department of the Interior report puts the figure slightly higher at 15,000 birds. S. REP.
No. 92-1159, 92d Cong., 2d Sess. 2-3 (1972).
57. Spofford, supra note 54, at 845-47.
A study by the United States Fish and Wildlife Service showed shooting to account for 54 per cent of all recorded eagle mortality. Sprunt, Population Trends of the
Bald Eagle in North America, in PEREGRINE FALCON POPULATIONS 347, 350 (J.J. Hickey,
ed. 1965).
Such shooting has not necessarily always been discouraged by state governments.
The Territory of Alaska once even had a bounty on eagles and did not repeal the same
until 1945. Ch. 31, § 1, [1945] Sess. Laws of Alaska 90.
58. 16 U.S.C. §§ 688 et seq. (Supp. II, 1927).
59. Preamble to the Bald Eagle Protection Act, ch. 278, 54 Stat. 250 (1940).
60. Bald Eagle Protection Act, ch. 278, 54 Stat. 250 (1940), as amended, 16 U.S.C. §8
668 et seq. (Supp. II, 1972).
61. To "take" under the act is to "pursue, shoot, shoot at, poison, wound, kill, capture,
trap, collect, molest or disturb." 16 U.S.C. § 668c (Supp. I1, 1972).
62. Transport is defined as:
to ship, convey, carry, or transport by any means whatever, and deliver or
receive or cause to be delivered or received for such shipment, conveyance,
carriage, or transportation.
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fine of $500 and/or imprisonment for up to six months. 3 The Act
further provides that bald eagles can be taken only under permit
from the Secretary of the Interior. Permits are to be issued only
to obtain birds for scientific study, public display, or to protect
wildlife or agricultural interests, and may be issued only if "compatible with the preservation of the bald eagle as a species. ' 64 In
1959, when Alaska was granted statehood, protection of the bald eagle was expanded to include this state.6 5
No doubt the passage of this act afforded some measure of
protection to the bald eagle, but the golden eagle remained unprotected by federal law. Each winter these birds were being slaughtered over their principal wintering grounds in Texas and New Mexico. Pilots hired by representatives of the sheep and goat industries
killed an estimated 1,000 to 2,000 of these birds each winter.66 Finally, in response to this slaughter, the Bald Eagle Protection Act
was amended to include the golden eagle. 6 7 The Act was further
amended to authorize the Secretary to issue permits to Indian
tribes to take eagles for religious purposes, and to grant the request of the governor of a state to allow the taking of golden eagles if necessary to protect domestic flocks.6 That this protection
was inadequate was brought to national attention ten years later.
On August 2, 1971, James Vogan, a former pilot for a Wyoming
flying service, testifying under immunity before a Senate subcommittee, told of the killing -of an estimated 800 eagles over Wyoming
and Colorado during the fall and winter of 1970-71.69 The birds
63. Bald Eagle Protection Act § 1, ch. 278, § 1, 54 Stat. 250 (1940), as amended, 16
U.S.C. § 668(a) (Supp. II, 1972).
In a proviso to this section, it remained legal to possess or transport bald eagles
and bald eagle parts obtained prior to the effective date of the Act. Id.
64. Id.
65. Alaska Omnibus Act, Pub. L. No- 86-70, § 14. 73 Stat. 143 (1959), as amended,
16 u.s.C. § 668(a) (Supp. II. 1972).
66. Spofford, supra note 54, at 345-47.
67. 76 Stat. 1246 (1962), as amended, 16 U.S.C. § 668(a) (Supp. II, 1972).
As with the bald eagle, possession and transport of golden eagles or parts thereof
obtained prior to the date of protection remains legal. Id.
68. Id. Regulations have been promulgated for the implementation of this permit program. 39 Fed. Reg. 1183-85 (1974). Permits to take depredating eagles are to be granted
only after a consideration of the following determinants:
(1) The direct or indirect effect which issuing such permit would be likely to
have upon the wild population of bald or golden eagles;
(2) Whether there is evidence to show that bald or golden eagles have in
fact become seriously injurious to wildlife or to agricultural or other interests in the particular locality to be covered by the permit, and the injury complained of is substantial; and
(3) Whether the only way to abate the damage caused by the bald or golden
eagle is to take some or all of the offending birds.
rd. at 1184.
The request of the governor of a state for a golden eagle depredation control order
shall be granted if investigation reveals that such order is necessary to seasonally protect
domestic herds and flocks. Eagles may be taken under a depredation permit or order by
the use of any means, with the exception of poison or from aircraft. Id. No golden eagle
control orders have ever been made.
69. Hearings on Predator Control and Related Problems Before Ithe Subcomm. on Agriculture, Estvironmental, and Consumer Protection of the Senate Comm. on Appropriations,
92d Cong., 1st Sees., 153-67 (1971).
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were shot from helicopters owned and operated by a flying service
in Wyoming. Various western sheepmen paid a bounty for each eagle the pilots killed.7 0 The Department of the Interior conducted
on federal lands in Wyoan investigation and located a mass grave
71
ming containing numerous dead eagles. '
An outraged Congress responded by increasing the penalty for
violation of the Eagle Act. 7 2 A first offender was made subject to
a potential fine of $5,000 and/or imprisonment of up to one year
for each separate offense, and each taking or other prohibited act
was defined as a new offense. The maximum punishment for repeaters was double the penalty for the first offense. 7 3 Furthermore,
the Secretary of the Interior was authorized to assess a civil penalty of up to $5,000 for each violation of the Act.7 4 Perhaps most significant, the heads of appropriate federal agencies were authorized
to immediately suspend or cancel any lease or permit the violator
might hold to graze livestock on federal lands.7 5 Any equipment or
means of transportation used in violation of the Act was also made
subject to forfeiture upon conviction.7 6 Finally, it was provided that
one-half of any given fine, up to a maximum of $2,500, could be
awarded to the person or persons giving information leading to the

conviction .77
The need for these increased penalties is made evident by the
congressional reports accompanying the 1972 amendments. A total
of 127 convictions were obtained under the Act during the period
from 1966 to 1970. Not a single violator served a prison sentence7
and the average fine was a mere $50.00.79 Since the amendments,
70.

Id. at 154-56.
One such sheepman, Herman Werner of Wyoming, was reported to have paid
$25.00 each for the deaths of 570 eagles killed over his Boulton Ranch. Id. at 155, 159-62.
Another rancher, Dean Visintiner, paid a bounty of ten dollars for each eagle killed over
his Colorado ranch. Id. at 155.
71. A Slaughtering of Eagles, 73 AUDUBON, Sept. 1971, at 72.
72. 16 U.S.C. § 668 (Supp. II, 1972).
73. Id. § 668(a).
The violation must be done "knowingly, or with wanton disregard for the consequences .... " Id.
74. Id. § 668(b).
There is no scienter requirement under this provision.
Regulations covering the assessment of civil penalties have been promulgated. 39
Fed. Reg. 1159-60 (1974)*
75. 16 U.S.C. § 668(c) (Supp. II, 1972).
For further discussion of the potential loss of grazing permits see text accompanying note 36 supra.
76. 16 U.S.C. § 668b(b) (Supp. II, 1972).
77. Id. § 668(a).
78. H. R. REP. No. 92-817, 92d Cong., 2d Sess. 6 (1972).
79. S. REP. No. 92-1159, 92d Cong., 2d Sess. 4 (1972).
The principal violators in the 1970-71 eagle slaughter in Wyoming and Colorado
were hardly more severely dealth with. Rancher Dean Visintiner and, helicopter pilot Joe
Evans were each charged with killing 65 eagles. They pled guilty to 5 of the slayings.
Visintiner was fined $1,700 and Evans $500. Doyle Vaugn, the former manager of the
Buffalo Flying Service, pled guilty to 75 eagle slayings. He was fined $500 and placed on
unsupervised probation. The Craig Colorado Grazing Board later voted unanimously not
to revoke the grazing privileges held by fellow board member Visintiner to 35,000 acres
of public lands. CONSERVATION NEws. Jan. 1. 1973. at 3. Herman Werner was killed in an
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stiffer penalties have been imposed. 0 Hopefully these penalties will
have a deterrent effect on other would-be violators.-'
3. Other Sources of Federal Protection
The principal source of protection for the bald and golden eagles
is the Bald Eagle Protection Act.8 2 However, other federal statutes
also protect these birds, as well as many other animals, either directly or indirectly.
a.

The Migratory Bird Treaties and Act

In 1916 the United States and Great Britain, the latter nation
acting on behalf of Canada, who lacked the sovereignity to enter into international agreements on its own behalf, entered into the
Convention for the Protection of Migratory Birds.83 Under the terms
of this treaty, the taking of non-game species such as eagles was
prohibited throughout the year.8 4 A similar treaty was concluded between the United States and Mexico in 1936.1, By agreement this
latter treaty was expanded in 1972 to protect, among other species,
both the bald and the golden eagle.86
To implement the enforcement of these treaties the Migratory
Bird Treaty Act 8 7 was passed. This Act protects migratory birds
covered by either of the treaties.8 8 With the exception of those species listed as gamebirds, all species are protected throughout the
year.8 9 Violation of this Act is a misdemeanor and carries a penalty
of a $500 fine and/or imprisonment for up to six months.90
automobile accident one month before he was to be tried for the slaughter of 366 eagles.
75 AUDUBON, Sept., 1973, at 140-41.
80. For example, an Alaskan was recently convicted of two counts of shooting bald
eagles. He was fined $2,000 and sentenced to 180 days of imprisonment, although one-half
of the fine and two-thirds of the sentence were suspended. CONSERVATION NEWS, Feb. 1,
1973, at 7. More recently, a Tennessee physician has been fined $1,000 for the mistaken
killing of a bald eagle. 77 AUDUBON, May, 1975, at 128.
81. Of rising concern, however, is the Increasing traffic in illicit "Indian artifacts"
made from eagle feathers. Federal agents seized $25,000 worth of such artifacts from a
Pennsylvaia dealer, Lou D. Lovekin, in 1973. 76 AUDUBON, Jan., 1974, at 122. Lovekin
was later fined $500 and given one year of probation. 76 AUrON, Mar., 1974, at 102.
Later, 30 people were arrested in Oklahoma for the illegal sale of artifacts containing
parts of bald and golden eagles as well as seven species of hawks. Since the black market price for a single eagle carcass is estimated to be approximately $125 and since It
takes the feathers from ten eagles to make a single war bonnet, the proportions of this
problem can begin to be appreciated. 76 AUDUBON, July, 1974, at 115.
82. 16 U.S.C. § 668 (Supp. II, 1972).
83. Guilbert, supra note 2, at 587.
84. Convention with Great Britain for the Protection of Migratory Birds, Aug. 16, 1916,
art. If, para. 3, 39 Stat. 1702 (1916), T.S. No. 628.
Under regulations promulgated In 1973, both the bald and the golden eagle were
given this protected nongame status. 50 C.F.R. § 10.13 (1974).
85. Convention with Mexico for the Protection of Migratory Birds and Game Mammals,
February 7, 1936, 50 Stat. 1311 (1937), T.S. No. 912.
86. Agreement Supplementing the Convention with Mexico for the Protection of Migratory Birds and Game Mammals of February 7, 1936, March 10, 1972, [1972] 1 U.S.T. 260,
T.I.A.S. No. 7302.
87. 16 U.S.C. §§ 703 et seq. (1970).
88. Id. § 703.
89. Id. § 704.
90. Id. § 707.
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b. Aerial Hunting Prohibition
A provision of the migratory bird and game mammal treaty
with Mexico prohibits the use of aircraft in hunting. 1 However, it
was not until 1971, in response to the Wyoming eagle slaughter, that
legislation was enacted to implement this treaty provision. By amendment to the Fish and Wildlife Act of 1956,92 it became illegal to
use aircraft to shoot or harass any bird, fish or other animal. Violators are subject to a fine of $5,000 and/or imprisonment of up to
one year.9 3 Important exceptions are made for the employees, agents
or permittees of any state or federal agency when necessary to administer or protect "land, water, wildlife, livestock, domesticated animals, human life or crops. .

. ."94

Regulations have now been pro-

mulgated for the enforcement of these provisions.95
c.

Lacey Act

Persons buying, selling, transporting or receiving wildlife obtained in violation of federal, state, or foreign law, or products made
from illegally acquired wildlife, are subject to prosecution under
the Lacey Act. 96 Violators are subject to a civil penalty of up to
$5,000,97 plus a criminal fine of up to $10,000 and/or a maximum of
one year of imprisonment.95
In addition to the bald and golden eagles, all other avian predators are covered by the treaties with Great Britain99 and Mexico, 10 0
and are, therefore, protected under the Migratory Bird Treaty Act.'
Four species-the southern bald eagle,'0 2 the California condor, 0 3 the
91. Convention with Mexico for the Protection of Migratory Birds and Game Mammals,
February 7, 1936, art. II(F), 50 Stat. 1311 (1937), T.S. No. 912.
92. 16 U.S.C. § 742j-l(a) (Supp. I, 1971).
93. Id.
Guns, aircraft, or other equipment used In violation of this act are subject to forfeiture. 16 U.S.C. § 742j-1(e) (Supp. II, 1972).
94. Id. § 742j-l(b).
There is evidence that this provision is being abused by some states. For example,
It has been alleged that Alaska has used Its permit granting authority to allow the aerial
hunting of wolves. Guilbert, supra note 2, at 582.
95. 39 Fed. Reg. 1177 (1974).
96. 18 U.S.C. § 43(a) & (b) (1970).
97. Id. § 43(c)(1).
The violation must be made knowingly or in such a manner that an exercise of
due care would have disclosed the illegality of the act. Id. Regulations have been promulgated concerning the assessment of civil penalties under this act. 39 Fed. Reg. 1159-60
(1974).
98. 18 U.S.C. 43(d) (1970).
The violation must be "knowingly and willfully" committed. Id.
99. The Convention with Great Britain for the Protection of Migratory Birds, August
16, 1916, art. II, para. 8, 39 Stat. 1702 (1916), T.S. No. 628, prohibits the taking of nongame birds throughout the year.
Under regulations promulgated in 1973, all birds-of-prey are listed as non-game
species. 50 C.F.R. § 10.13 (1974).
100. Agreement Supplementing the Convention with Mexico for the Protection of Migratory Birds and Game Mammals of February 7, 1936, March 10, 1972, [1972] 1 U.S.T.
260, T.I.A.S. No. 7302.
101. 16 U.S.C. §§ 703 et. seq. (1970).
102. Haliaetus leucocephalus.
103. Gymnosyps californianus.
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Hawaiian hawk 04 and the peregrine falcon'0 5 are also listed as endangered,' 0 6 and accordingly provided with the additional protection
of the 1973 ESA. 1 0 7 Also protected under the latter act are four
1 9
the black-footed fermammalian predators:108 the eastern cougar,
10
ret,
the San Joaquin kit fox"' and the Florida panther. 1 2 This is
the extent of federaI protection of predatory animals. With regard
to any other species the federal government is either uninvolved,
or is involved in a capacity far removed from that of a benevolent
protector.
III.

FEDERAL CONTROL PROGRAMS

Probably no species is so symbolic of the conflict between man
and predators as the coyote."58 Certainly in this century, no other
animal has been pursued with such intensity. Cooperative aggreements between the federal and state, county or municipal governments have been negotiated for the implementation of the coyote
control program." 4 Until recently the principal control agent utilized
in these efforts has been poison. Only in the last few years has
significant concern been demonstrated for the environmental cost of
this poisoning program. As a result of this concern, the federal preA holdover from the Pleistocene age, the California condor is one of the world's
rarest birds. A 1966 Survey by the California Department of Fish and Game disclosed only
fifty-one. The greatest threat to the condor Is illegal shooting, although several birds
have also been killed by poison. J. FISHER, N. SIMON & J. VINCENT, WILDLIFE IN DANGER
198-200 (1969).
104. Buteo solitarius.
The only indigenous Hawaiian hawk, this species is hardly more common than the
California condor. Perhaps 100 to 200 survive. Again, shooting by man has been the principal cause of the decline. Id. at 204.
105. Two subspecies of this falcon are listed, the American peregrine falcon (Falco peregrinus anaturm) and the arctic peregrine falcon (Falco peregrinus tundrius). The peregrine
falcon has experienced a marked decline over most of its worldwide range during the Twentieth Century. Many factors are undoubtedly involved in this decline, but the major cause
would appear to be interference and predation by man and residual poisoning by pesticides. In 1965 an International conference was held to discuss the worldwide status of this
bird. See PEREGRINE FALCON POPULATIONS (J. J. Hickey, ed. 1969).

106. The latest such listing appears at 39 Fed. Reg. 1175 (1974).
107 .16 U.S.C. §§ 1531 et. seq. (Supp. III, 1973).
108. These also are listed at 99 Fed. Reg. 1175 (1974).
109. Fels concolor cougar.
This subspecies of the cougar Is now probably no longer found within the United
States. J. FISHER, N. SIMON & J. VINCENT, supra note 103, at 81.
110. Mustela nigripes.
Although little is known about the black-footed ferret, it is certainly one of the
world's rarest animals. The ferret is apparently a secondary victim of the relentless poisoning campaign that has been waged against the prairie dog. This Is discussed in greater
detail In the next section. For a very detailed account see F. McNULTY, MUST THEY DIE?
(1971).
111. Vulpes macrotis mutica.
The kit fox has also been a victim of secondary poisoning. See, e.g., YOUNG, supra
note 7, at 335-37.
112. Felis concolor coryi.
The Florida panther may be reduced to as few as 10 to 20 individuals, according to
scientists from the World Wildlife Fund. 76 AUDUBON, July, 1974, at 115.
113. Canis latrans.
114. S. CAIN, J. KADLEc, D. ALLEN, R. COOLEY, M. Ho NOcKE s, A. LEOPOLD & F. WAoNEB,
PREDATOR CONTROL--1971 at 17 (1972) [hereinafter cited as CAIN REPORT].

NOTES

dator control program has undergone substantial reconsideration and
revision. Almost overnight the poisoning was stopped, but the
changes made thus far are only temporary; nothing permanent has
yet resulted. Furthermore, it is becoming increasingly evident that
the recent changes may soon disappear, and that the federal predator control program may at least partially revert to the ways of
the past.
A.

THE HISTORY OF THE FEDERAL PREDATOR PROGRAM 1 1 '

The federal government became involved in predator control in
1914,16 when Congress appropriated $115,000 for, among other things,
"experiments and demonstrations in destroying wolves, prairie dogs,
117
and other animals injurious to agriculture and animal husbandry."
The money was to be spent by the Department of the Agriculture's
Bureau of Biological Survey. 118 The next fiscal year's appropriation
was increased to $280,000, and it specifically provided:
[t]hat of this sum not less than $125,000 shall be used on
the National forests and the public domain in destroying
wolves, coyotes, and other animals injurious to agriculture
and animal husbandry . . .19
To spend this newly acquired money the Branch of Predator and Ro20
dent Control (PARC) was created within the Biological Survey.
PARC divided the western United States into districts, each with
a supervisor directing a group of field agents. Bulletins were issued by PARC employees describing the destructiveness of the animals they were charged with controlling and the consequential need
for increased appropriations.12' Their requests were met, 1 2 and the
increased funding was used to kill even more animals over an
increasingly remote area. The principal means of control was the
poison strychnine, which had earlier proven itself so effective in the
eradication of the wolf.1" The poisoning program expanded until in
115. This introduction borrows heavily from the more extensive development found in F.
MCNULTY, supra note 110, at 7-45.
116. Up until this time the killing of predators had been done by the states or by private
parties. The Biological Survey of the Department of Agriculture did offer an advisory
service, however, For example, the Survey published bulletins on trapping wolves and
poisoning coyotee.
The reason for the federal involvement apparently was the increased demand for
beef to feed the Army in the First World War, which in turn prompted western congressmen to ask for federal monies to control predators. F. McNULTY, s8upra note 110, at 12-13.
117. 38 Stat. 415, 434 (1914).
The appropriation was for the fiscal year ending June 30th, 1915. Id.
118. Id.
119. 88 Stat. 1086, 1105 (1915).
120. T. ALLEN, VANISHING WILDLIFE OF NORTH AMERICA 111 (1974).
121. F. MCNULTY, supra note 110, at 13-14.
122. The appropriation for the fiscal year ending June 30th, 1917, was twice that of the
previous year. (Ostensibly half the allocated amount was for the suppression of rabies.
but that was to be accomplished "by the destruction of wolves, coyotes, and other predatory wild animals...") 39 Stat. 446, 467 (1916).
123. YOUNG, supra note 7, at 827-32.
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1930 Congress was asked to appropriate $1,000,000 for killing predators and rodents. With this, the conservationist protest that had
been building for years erupted. A symposium of the American Society of Mammalogists was held, and those °attending bitterly attacked the federal poisoning program. 124 In response to this attack,
Congress temporarily held back funding for the Biological Survey
and released such funds only when PARC promised to reduce its
killing program, and to make that program less destructive of non12 5
target species.
Ironically, the end result of the protest was hardly a victory
for the conservationists. In 1931, Congressional proponents of PARC,
desiring to buttress the legal grounds for the agency's activities,126
successfully advocated passage of the following act:
The Secretary of Agriculture is authorized and directed to
conduct such investigations, experiments, and tests as he may
deem necessary in order to determine, demonstrate, and promulgate the best methods of eradication, suppression, or
bringing under control on national forests and other areas
of the public domain as well as on State, Territory, or privately owned lands of mountain lions, wolves, coyotes, bobcats, prairie dogs, gophers, ground squirrels, jack rabbits,
and other animals injurious to agriculture, horticulture, forestry, animal husbandry, wild game animals, fur-bearing animals, and birds, and for the protection of stock and other
domesticated animals through the suppression of rabies and
tularemia in predatory or other wild animals; and to conduct campaigns for the destruction or control of such animals; Provided, that in carrying out the provisions of this
section the Secretary of Agriculture may cooperate with
States, individuals, and public and private agencies, organizations, and institutions.127
Except to shift responsibility for carrying out the provisions of
this Act to the Department of the Interior in 1939,128 Congress has
left the statute in force as originally enacted. 1 29 Under its authority
124.
125.

F. MCNULTY, supra note 100, at 14-15.
Id.

The requested $1,000,000 appropriation was never provided. However, $680,000 was
given for the task of killing predatory animals in the fiscal year ending June 30th, 1931.
46 Stat. 392, 414-15 (1930).
126.

F.

McNULrY,

supra note 110, at 16.

127. 7 U.S.C. § 426 (1970)
(originally enacted as Act of March 2, 1931, ch. 370 § 1,
46 Stat. 1468).
128. In a 1939 reorganization plan, the Biological Survey with its Branch of Predator and
Rodent Control (PARC) was transfered to the Department of the Interior. 53 Stat. 1481,
1433-34

F.

(1939).

The Survey was renamed the United States Fish and Wildlife Service at this time.
McNUILTY, supra note 110, at 16. In 1965, PARC was reorganized as the Division of

Wildlife

Services,

which

in

turn

recently was

split

into -the Division of

Technical

As-

sistance and the Rodent and Predatory Animal Control Service. Laycock, Travels and
Travails of the Song-Dog, 76 AUDUBON, Sept., 1974, 16.
129. Portions of 7 U.S.C. § 426 (1970) are in obvious conflict with the 1973 ESA (16
U.S.C. §§ 1531 et. seq. (Supp. I1, 1973)). To the extent that these acts are Inconsistent,
the latter certainly prevails. Guilbert, supra note 2, at 581.
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the predator control program has flourished. The money spent by
PARC for predator control nearly doubled from 1940 to 1950130 and
again by 1970.11
In addition, in 1944 a new poison, sodium monoflouroacetate or
1080, was introduced for use in predator control.132 A quarter's worth
of 1080, dissolved in water and injected into the carcass of a horse,
is theoretically capable of killing 10,000 coyotes. 13 3 Furthermore, because the compound is so stable, it does not break down in the
bodies of its victims. The body or vomitus of a poisoned animal
therefore becomes, in effect, an additional poison station.1 3 4
A variety of other chemical compounds have been used in conjunction with 1080, principally: thallium, strychnine and sodium cyanide. 1 35 For the use of the latter chemical an ingenious device commonly called the "coyote getter" was developed. An explosive charge
is placed in the bottom of a metal pipe, which in turn is partially
buried in the ground. When a coyote, or for that matter any other animal, pulls on the scented wick projecting from the open end
of the pipe, the charge is detonated and a sodium cyanide capsule
3
is projected into the animal's mouth.1 6
It can't be known how many "coyote getters" have been placed
by PARC and its successors in the past half century.13 7 Nor can it
130. Total expenditures in 1940 were $2,714,023. Ten years later the amount was $4,629,059.
F. MCNULTY, supra note 110, at 16.
131. In 1971 an estimated $8.1 million dollars was spent by PARC's successor, the Division of Wildlife Services. Laycock, supra note 128, at 24.
132.
TIES,

S. ATZERT, A REvIEw OF SODIUM MONOFLUOROACETATE (COMPOUND
TOXICOLOGY,
AND
ITS USE IN PREDATOR AND RODENT CONTROL

1080)

1-2

ITS PROPER-

(1971)

(United

States Department of the Interior, Bureau of Sport Fisheries and Wildlife, Special Scientific Report-Wildlife No. 146).
Sodium monoflouroacetate (1080) is a white, odorless and, tasteless crystal, with all
the attributes of an ideal poison. It dissolves easily in water, is very stable, can be manufactured at a low cost and is incredibly lethal. Id. at 3-4.
This poison is somewhat selective, but only to the extent that a given species is
more or less tolerant to the compound than another species. Coyotes are perhaps more
susceptible to 1080 poisoning than any other species. Of course this is not to say that
other species are unaffected by 1080, only that it takes more of the compound to be lethal.
For a table of the median lethal dosages of 1080 for various species of anifflaas see Id. At
8-13.
183. F. MCNULTY, supra note 110, at 16-18. ATZERT, supra note 132, at 15.
Of course these figures are purely theoretical. In actual usage a single poisoned
carcass would not be expected to kill anywhere near this many coyotes. Even so, such a
bait station may be lethal to a large number of predators. See MECH, supra note 8, at 330
for a photograph of twenty-seven wolves and one lynx killed by a single poisoned deer
carcass.
134. Experiments have shown that at least ,ome animals are capable of metabolizing
1080 to non-toxic metabolites and/or excreting or regurgitating additional amounts of the
compound prior to their deaths. Even without any of the above occurring, the concentration of 1080 in the body of the victim will be much less than the concentration in the bait
Itself due to dilution. However, if the victim had ingested a massive dose of the poison,
as is often the case, the threat of secondary poisoning would be very real indeed. S. ATZERT,
supra note 132, at 18-19.
135. For an empassioned overview of the federal poisoning program and its effects, see
J.

OLSEN, SLAUGHTER THE ANIMALS, POISON THE EARTH

136.
137.
traps,
64,921

(1971).

See, e.g., 37 Fed. Reg. 5720 (1972).
The following figures should give some indication. In 1963 alone, PARC set 39,910
distributed 151,942 pounds of poison grain and 708,130 poisoned baits, and placed
"coyote getters." T. ALLEN, supra note 120, at 111.
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be known how many animals have been killed by these efforts. 13
What is certain is that the figures are high, and the effects farreaching. Just how profound these effects may be is best illustrated
by the following commission studies on the federal predator control
program.
B.

THE COMMISSION REPORTS

In 1963, Secretary of the Interior Stuart Udall appointed an advisory board to investigate and report on the effects of the predator control program. 1 39 In its report of March, 1964, the Leopold

Board found the predator control program to be incredibly complex,
14 0
with, both state and federal levels of funding and administration.
This complexity made complete evaluation impossible, and as a
result the report perhaps raised more questions than it answered.
For example, the Leopold Committee was unable to determine what,
if any, economic gain was derived from the killing of coyotes,
nor could it determine the extent of the poultry and livestock
losses to predation.' 4 ' However, the board was able to conclude that

much unjustified killing was occurring,' 4 2 and that although some
control was essential to combat specific losses, the widespread and
uncontrolled use of many chemical toxicants was deplored. 1 43 As one
138. The Cain Committee tabulated the official toll taken by PARC employees from 1937
to 1970. Their results:
Bears: 23,803
Bobcats: 477,194
Woves: 51,857
Mountain Lions: 7,264
Coyotes: 2,823,146
CAIN

139.

REPORT,

supra note 114, at 22.
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Trefethen, ed. 1964) [hereinafter cited as Leopold Report].
Serving on the board were: Dr. A. Starker Leopold, Professor of Wildlife Management, University of California; Dr. Ira N. Gabrielson, President, Wildlife Management
Institute; Dr. Clarence Cottom, Director, Welder Wildlife Foundation; Thomas L. Kimball, Executive Director, National Wildlife Federation; and Dr. Stanley A. Cain, Professor of Conservation, University of Michigan. F. MCNULTY, supra note 110, at 29.
140. The report stated that approximately 40 per cent of the funding for PARC came
from federal appropriations. Other federal bureaus, state and county governments, and
livestock associations made up the balance of the funding. State monies were variously
derived by "head tax" assessments on livestock, legislative appropriations, and expropriations from fish and game license funds. Leopold Report, supra note 139, at 30.
141. Id. at 32-35.
142. Id. at 35-36.
143. The Leopold Report recommended that the broadcast distribution of poison baits
for coyote control and the use of 1080 as a poison for field rodents be discontinued, as
the secondary hazards to non-target species were felt to be too severe to justify such use.
Id. at 38-39. However, the report endorsed the use of 1080 for coyote control when properly applied, and also found "coyote getters" to be an acceptable means of control in
situations where more selective methods were unavailable. Id. at 35-36.
Other proponents of 1080 point out that when used in a sufficiently diluted form
it poses relatively little threat to man. Also, since canids and rodents are highly susceptible
to the compound, they can be killed by concentrations of 1080 that would not be expected
to affect more resistant, non-target species. HOWARD, supra note 10, at 36. Of course, these
arguments presume the proper application of the poison, and have no validity when the
use of 1080 Is abused.

NOTES

result of such use, the Board found that secondary poisoning of nontarget species was heavy. Numerous birds and small predators, including the endangered blackfooted ferret, 144 were listed as victims
of poison intended for coyotes and prairie dogs. 14 5 The investigation
ended with several recommendations. Among these was the suggestion that in the future wildlife interests, as well as economic interests be considered. 146 The Leopold Board also recommended PARC
reassess its function and purpose and adopt as a goal the absolute
minimum amount of killing necessary to adequately protect the
4 7
interests involved.
As the direct result of an additional recommendation, PARC was
reorganized in 1965 as the Division of Wildlife Services and a biologist was appointed as the new chief. Under this new leadership
significant advances in streamlining and professionalizing the program were made. However, to a large extent the business of poisoning continued. 1 48 Thus, rather than diminishing, the protests from
an increasingly environmentally concerned public grew. In response,
Chairman Russell Train of the Council on Environmental Quality
and Secretary Rogers Morton of the Department of the Interior, in
June of 1971, appointed a seven-man committee 149 to once again examine the predator control issue. Appointed as chairman of the committee was Dr. Stanley Cain, a former Assistant Secretary of the
Interior and a member of the Leopold Board.150 The Cain Committee
released its report on February 8, 1972. 1
Although this report, as had its predecessor, pointed out the exPARC guidelines require that 1080 stations be placed no more frequently than one
per township, that they be clearly marked with warning signs, and that they be used only
In winter months. Such usage is highly effective against coyotes, as they travel over a
wide area and are active during the winter period. Less mobile predators and scavengers,
or those that migrate or hibernate during the winter, would not be likely to encounter
such a poison station. However, the Leopold Board found that these guidelines were often
disregarded, causing considerable damage to wildlife and domestic pets. Leopold Report,
supra note 139, at 35.
144. The black-footed ferret lives In close association with its principal prey, the prairie
dog. Once widespread and abundant, poison grain has reduced the prairie dog to a few
small, Isolated populations. The ferret has been an indirect victim of this campaign. Not
only has it been deprived of the prey species upon which it depends, but It has died from
eating the Poisoned remains of these rodents. The latter is an example of "secondary poisoning." See generally F. MCNULTY, supra note 110.
145. Leopold Report, supra note 139, 33-84.
146. Id. at 44.
147. Id.
148. F. McNuLTY, supra note 110, at 34-38.
149. Serving on the committee were two former members of the Leopold Board, Dr. A.
Starker Leopold and Dr. Stanley Cain. Also appointed were: Dr. Frederic Wagner, Assoclate Dean, College of Natural Resources, Utah State University; Dr. John Kadlec,
Associate Professor, Resource Ecology Program, University of Michigan; Dr. Durward
Allen, Professor of Wildlife Ecology, Purdue University; Dr. Richard Cooley, Chairman,
Committee on Environmental Studies and Geography, University of California at Santa
Cruz; and Dr. Maurice G. I-ornocker, University of Montana. Hearings on Predatory Mammals and Endangered Species Before the Subcomm. on Fisheries and Wildlife Conservation
of the Comm. on Merchant Marine and Fisheries, 92d Cong., 2d Sess., Ser. 92-22, 49-50
(1972) [hereinafter cited as 1972 House Hearings on Predatory Mammals].
150. F. WAGsER, COYOTEs AND SHEEP 6-7 (1972). [hereinafter cited as WAGNER].
151. CAIN REPORT. supra note 114.
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treme need for increased data and investigation,'15 2 the Commission
was able to make a number of significant findings. Coyote populations

were found to be in a state of almost constant fluctuation. 153 Various
behavioral and physiological mechanisms exist that allow coyote populations to rapidly rebound from periods of reduced levels.154 Because
of this fact, the overall effect of control on the total population was
felt to be small. 55 It was also discovered that livestock losses to
predation were by no means constant. The average losses were
found to be relatively light, 156 with only a small percentage of livestock operators sustaining heavy losses. 57 This pointed to the conclusion that cases of heavy predation are isolated and are caused
by individual animals or groups that have acquired the habit of
preying heavily on livestock. 5 8 Buttressing this conclusion was the
additional finding that there is little if any correlation between coyote densities, the use of predator control, and livestock losses to predation. 5 9 This in turn was felt to present serious questions as to
WAGNER, supra note 150, at 5.
153. Although there was a paucity of data here as elsewhere, the Cain Committee felt
that food availability may be at least as important in determining coyote densities as Is
control. CAIN REPORT, supra note 114, at 44.
154. For example, coyote litter size appears to vary in accordance with the population
density. One study has shown that In an area of high density the average litter size was
4.3, while In an area of low density the average litter size was 6.9. Knowlton, Preliminary
Interpretations of Coyote Population Mechanics v.ith Some Management Implications, 36
J. WILDLIFE MAN. 369, 378 (1972)155. The available data seems to suggest a general decline in coyote populations in the
late 1940's. Since this decline coincides with the widespread introduction of sodium cyanide
guns and 1080 bait stations, it Is probable that these methods of control did achieve at
least some initial "prophylactic" or overall population control. CAIN REPORT, supra note
114, at 42.
However, post-1940 coyote populations have apparently achieved a new equilibrium at
these lower densities. Furthermore, there is evidence that 1080 and "coyote getter" devices have declined in effectiveness since their introduction. It's possible that coyotes are
learning to avoid these devices and that they may develop an increased tolerance to 1080.
Id. at 44-45.
156. It is extremely difficult to determine the true extent of livestock losses to predation.
As the authors of the Cain Report stated:
Separating predator losses from among these other causes is often difficult.
A lamb which dies of birth defects or malnutrition and Is later scavenged by
predators may appear to be a predator kill. Or a weakened animal that would
have died anyway might fall prey to a predator.
Another source of bias may be In the self-protective behavior of some sheep
herders and other employees. A herder who, through lack of proper care, loses
some animals may protect his own position by claiming that the animals were
predator kills. In addition, it is conceivable that some ranchers may overestimate predator losses%under the influence of the current heated predatorcontrol climate.
Id. at 45.
As a result there is a wide disparity between the various figures alleged to repre.
sent the true measure of such losses. Id. at 27. Of all the figures investigated by the
Cain Committee, a 1969 study done by the University of Utah was felt to be the most accurate and unbiased. The results of this study showed the average annual sheep losses to
predation in Utah to be approximately two per cent of the ewes and four to five per cent
of the lambs. Id. at 45-46. See also Balser, An Overview of Predator-Livestock Problems
With Emphasis on Livestock Losses, in TRANsAcrIONs OF THE THIRTY-NINTH NORTH AMERICAN WILDLIFE AND NATURAL RESOURCES CONFERENCE 292 (J. B. Trefethen, ed. 1974).
157. CAIN RE'oRT, supra note 114, at 47.
158. Id. at 48.
159. The most significant figure to the livestock industry is not the extent of losses to
predation, but rather the extent of total losses. The Cain Report found that total losses
in three western states varied from 7 to 11 per cent. Id. at 47. It is the degree to whicb

152.

NOTES

the desirability, from a cost-benefit standpoint, of a wholesale predator control program. 160
All of these findings led the Cain Committee to recommend that
the use of widespread, non-selective control means such as poisons
be eliminated, 6 and that the emphasis be placed not on controlling
the total coyote population, but instead on the control of those individual animals that cause heavy losses. 162 More specifically, the Cain
Report made fifteen separate recommendations. 6 3 Perhaps most significantly, it was recommended that all chemical toxicants used
in predator control, and all chemicals used in field rodent control
whose action creates a potential for secondary poisoning, be removed
64
from registration and use.
C.

THE EXECUTIVE ACTION

On the same day the Cain Committee report was released, President Nixon responded to the findings and recommendations contained therein with an action which delighted conservationists equally
as much as it dismayed proponents of the predator poisoning propredator control programs influence these total loss figures that provide the true index
of the economic value of such programs. Total sheep losses declined almost negligibly (1-2
per cent) following the general post-1940 reduction in coyote populations caused by the introduction of 1080 and sodium cyanide. From this the Cain Committee concluded that one
or more of the following must be true:
(1) One or both sets of data has inherent statistical biases which render
the comparison invalid. (2) The true level of sheep losses to predators is so
low that cutting it in half does not materially change the level of total
losses. (3) The predatory and non-predatory losses are somewhat compensatory.
Id. at 52.
160. Id. at 52.
Serious ecological questions were also found to exist. These were broadly summarized
In the following manner:
The major concern of the ecologist is that our cultural perturbations of the
ecosystem will get into operation irreversible chains of events which would
permanently alter some portion of the earth's ecosystem. . . . Since there
are still tremendous gaps in the extent to which we understand the ability of
the earth's systems to absorb perturbation, caution seems In order. If we can
derive our needs and luxuries within given limits of perturbation, such would
seem desirable. Widespread and intensive predator control would appear to
fall into the category of an avoidable perturbation.
Id. at 59.
161. The Committee found direct and circumstantial evidence that the large scale use of
stable chemical toxicants had resulted in widespread losses to nontarget animals. Such
methods were also found to be inhumane. Id. at 6.
It was the final judgment of the Cain Committee that:
[P]roof that these operations are tolerable to a public vested with ownership
of all wildlife and increasingly concerned for its welfare has not been forthcoming. Today's society places as high a value on prairie dogs, eagles, and
coyotes as does the grazing lessee on public lands or the owner of a ranch
on his flocks of sheep. A satisfactory equation of public and private Interests In this field has not been attempted in the past, but It can be achieved.
Id. [emphasis theirs].
162. Id.
Such a selective control program would require highly selective methods such as
shooting, denning and trapping. Id. For a comparison of the various control methods In
this and other regards see id. at 62-67.
163. Id. at 5-14. These recommendations are also listed at 1972 House Hearings on Predatory Mammals, supra note 149, at 87-88.
164. CAUN REPORT, supra note 114, at 5-7.

808

NORTH DAKOTA LAW REVIEW

gram. In a message to Congress on February 8, 1972, Mr. Nixon
made the following remarks:
Americans today set high value on the preservation of wild-

life. The old notion that "the only good predator is a dead
one" is no longer acceptable as we understand that even the
animals and birds which sometimes prey on domesticated
animals have their own value in maintaining the balance of
nature.
Certainly, predators can represent a threat to sheep and some
other domesticated animals. But we must use more selective
methods of control that will preserve ecological values whille
continuing to protect livestock.
-I am today issuing an Executive Order barring the use
of poisons for predator control on all public lands. (Exceptions will be made only for emergency situations.) I also
propose legislation to shift the emphasis of the current
direct Federal predator control program to one of research and technical and financial assistance to the States
to help them control predator populations by means other
than poisons.16 5
Executive Order 11,643166 states that it is the policy of the federal
government that the use of chemical toxicants,' 6 7 including those
which have a secondary poisoning effect, 68 should be restricted for
use on federal lands'6 9 and in federal programs of animal damage
control. 70 To implement this policy, the appropriate agency' 7' heads

were directed to take whatever action was necessary to insure that
chemical toxicants were not used on the federal lands under their
respective jurisdictions for the purpose of killing predatory mam7 2
mals or birds.
H. R. Doc. No. 92-247, 92d Cong., 2d sess. 10 (1972) [emphasis theirs].
37 Fed. Reg. 2875 (1972).
"Chemical toxicant" is defined as:
[A]ny chemical substance which, when ingested, inhaled, or absorbed, or when
applied to or injected into the body, In relatively small amounts, by Its chemical action may cause significant bodily malfunction, injury, illness, or
death, to animals or man.
Exec. Order No. 11,648, § 2, 37 Fed. Reg. 2875 (1972).
168. "Secondary poisoning effect" is defined as:
[T]he result attributable to a chemical toxicant which, after being ingested,
inhaled, or absorbed, or when applied to or injected into, a mammal, bird.
or reptile, is retained In its tissue, or otherwise retained in such a manner
and quantity that the tissue itself or retaining part if thereafter ingested by
man, mammal, bird, or reptile, produces the effects [of a chemical toxicant] ....
Id. at 2875-2876.
169. "Federal lands" are defined as:
[A]ll real property owned by or leased to the Federal government, excluding
(1)
lands administered by the Secretary of the Interior pursuant to his
trust responsibilities for Indian affairs, and (2) real property located in metropolita.n areas.
Id. at 2875.
170. Id. § 1.
171. "Agencies" are defined as "[T]he departments, agencies, and establishments of the
executive branch of the Federal Government." Id. at 2875.
172. Id. at 2876.
"Predatory mammal or bird" is defined as "[A]ny mammal or bird which habitually
preys on other mammals or birds." Id. at 2875.
165.
166.
167.
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The emergency use of chemical toxicants can be authorized by
an agency head under this order only if a written finding is made
after consultation with the Secretaries of the Interior, Agriculture, and
Health, Education and Welfare, plus the Administrator of the Environmental Protection Agency, that an emergency exists that can
not be dealt with by other means, and that the use of chemical toxicants is essential:
(1) to the protection of the health or safety of human life;
(2) to the preservation of one or more wildlife species threatened with extinction, or likely within the foreseeable future
to become so threatened; or
(3) to the prevention of substantial irretrievable damage to
nationally significant natural resources. 17 3
In accordance with Executive Order 11,643, the Bureau of Sport
Fisheries and Wildlife immediately modified its program of predator
control. All "coyote getters" and 1080 bait stations that had been
1 74
set out by the Bureau were retrieved and destroyed.
In effect at this time was the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) .175 Under the terms of this act the
interstate safe or transport of any economic poison 7 6 was prohibited
unless such chemical had been registered by the Administrator of
the Environmental Protection Agency. 177 The Act further required
that all such poisons be adequately labeled with directions and
warning statements to prevent injury to man and other forms of
wildlife. 7 81 The administrator was empowered to immediately suspend
or cancel the registration of any economic poison whenever it appeared that such action is necessary to prevent an imminent haz17 9
ard to the public.
178.

Id. at 2876.
As of February 27, 1974, only five such requests for the emergency use of chemical
toxicants had been made. Two were for the control of rabies epidemics, two for the protection of the Attwater prairie chicken, and one was made by the Montana Woolgrowers
Association. Only one of the requests for use in controlling rabies was approved. In all
of the other cases it was felt that the situation could be controlled by means other than
the use of toxicants. Hearings on Emergency Predator Control on Public Lands Before the
Subcomm. on Public Lands of the House Comm. on Interior and Insular Affairs, 93d Cong..,
[hereinafter cited as Senate Hearings on Emergency
2d Sess., ser. 9342, at 3-4 (1974)
Predator Control].
174. H. R. RaP. No. 92-1218, 92d Cong., 2d Sess. 7 (1972).
175. FIF'RA, ch. 125, 61 Stat. 168 (1947) (codified at 7 U.S.C. § 135 (1970)), as amended,
7 U.S.C. § 136 (Supp. II, 1972).
176. "Economic poison" was defined in part as:
(1) any substance or mixture of substances intended for preventing, destroying, repelling, or mitigating any insects, rodents, nematodes, fungi, weeds,
and any other forms of plant or animals life....
Id. (7 U.S.C. § 135(a) (1970)).
177. Id. (7 U.S.C. § 135(a) (1970)).
The provisions governing the registration of poisons were set out In the next section of the act. Id. (7 U.S.C. § 135(bl (1970)).
178. Id. (7 U.S.C. § 135(z) (2) (c) & (d) (1970)).
179. Id. (7 U.S.C. § 135(b) (c) (1970)).
As used in this provision a hazard has been construed as Imminent "even If Its
impact will not be felt for many years," and the public to be protected from such a threat
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Pursunt to this authority the Administrator, in the spring of 1971,
began a review of the principal chemical toxicants registered for
use in predator control and the results were published on March 9,
1972.180 Cyanide, strychnine and 1080 were found to be among the
most toxic chemicals known to man. All of these poisons were found
to have a similar pattern of use, 18' being spread unattended over
vast areas of land. 18 2 This indiscriminate poisoning was recognized
as posing a serious threat to non-target species of animals, both
directly and through secondary poisoning. It was also recognized
that the full impact of the poisoning program could not be determined, as isolated incidents of wildlife poisoning are not apt to be
reported or even discovered. The benefits to be gained at the expense of this damage were found to be uncertain and speculative.
No meaningful information could be found on the economic benefits of the predator control program, nor could it be determined
what amount of control was being achieved by the use of poisons.
Furthermore, effective non-chemical means of control such as trapping and shooting did exist. Accordingly, in view of their pattern of
use, the threat to wildlife thereby imposed and the lack of counterbalancing benefits,' 5 ' registration for all products containing 1080 (sodium monoflouroacetate), sodium cyanide and strychnine, and bearing directions for use as a predacide, was suspended. 184 Such products were barred from interstate commerce unti relabled to remove
any instructions for use in poisoning predators,8 5 an action which
would later take on increased significance. Also canceled was the
registration of all products containing thalium sulfate for all uses.-8
In October of 1972 the FIFRA was completely revised by a new
act, designed to remedy the shortcomings of the FIFRA which did
not prohibit the misuse of any registered pesticide and did not control any such chemical moving in purely intrastate commerce.' s 7 The
has been construed to include fish and wildlife. E.D.F. v. Ruckelshaus, 439 F.2d 584, 597
(D.C. Cir. 1971).
180. 37 Fed. Reg. 5718 (1972).
181. Strychnine is most often used in tablet form placed inside a small cube of bait material. These "baits" are then distributed in a wholesale manner. (They have been thrown
from snowmobiles and even dropped from planes, assuring that even the remotest areas
are poisoned.) MECH, supra note 8, at 331. Cyanide is most often used In the aforementioned
explosive "coyote getters," while in the case of 1080, carcasses of dead animals are injected with the chemical in a dissolved state. 87 Fed. Reg. 5718-19 (1972).
182.

Id.

at 5718.

183. Id. at 5719.
184. Id. at 5720.
185. Id.
186. Thallium was never a registered predacide, but was registered for use in rodent control. However, this lack of registration did not prevent the use of "bootlegged" thallium
for predator poisoning. This, combined with the incredibly lethal characteristics of the
compound, was sufficient inducement for the Administrator to, in effect, completely prohibit any further use of this chemical for any purpose. Id. at 5719-20.
Since they were not completely prohibited, but instead are simply no longer reg.
istered for use in predator control, the problem of "bootlegging" in the other three chemicals remains a very real problem.
187. See, e.g., S. REP. No. 92-838, 92d Cong., 2d Sess. 1 (1972).
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new act was entitled the Federal Environmental Pesticide Control
Act of 1972 (FEPCA). ss The FEPCA is a complex piece of legislation, but briefly the following amendments or additions to the earlier act were made. The use of any pesticide1 9 in a manner inconsistent with its labeling is prohibited1 90 and intrastate as well as interstate sale and transfer of unregistered pesticides is made illegal. 19'
Furthermore, no pesticide can be registered or sold unless it is labeled in such a way as to contain directions for use that will prevent
injury to man and/or the environment, 19 2 and unless it will function
as intended when used in the generally accepted manner without
"unreasonable adverse effects on the environment.' 9 3 Also, if unre94
stricted use might result in such adverse effect, the Administrator1
is authorized to restrict use to the direct supervision of a certified
applicator or to impose whatever other restrictions he deems justified. 95 Commercial violators of the Act are subject to a civil penalty
of up to $5,000196 and a criminal fine of up to $25,000 and/or one
year of imprisonment. 97 The punishment for private applicators is
less severe, although still substantial. 198
Of particular importance to this discussion are two portions of
the FEPCA. The first concerns experimental use permits. Under
this section anyone may apply to the Administrator for such a permit if the permit is necessary to accumulate the information required to register the pesticide under the Act. 99 Use of the pesticide
is then made subject to the terms of the permit 20 0 and the permit
is made revocable at any time for a violation of these terms. 2 0 1 The
Administrator may require that as a part of such experimental use,
studies be conducted to determine if the use results in any unreasonable adverse effects on the environment. 20 2 He may also authorize
any state to issue experimental use permits. 0 3 The second significant section deals with the exemption of federal agencies. The Admin188. 7 U.S.C. § 136 (Supp. II,1972).
189. "Pesticide" under the FEPCA is defined as "any substance or mixture of substances
Intended for preventing, destroying, repelling, or mitigating any pest.
Id. § 136 (u).
190.

Id.

§

136j(a)(2)(G).

191. Id. § 196J(a)(1) (A).
192. Id. § 136 (q) (1) (F) & (G) and 136a(c) (5) (B).
193. Id. § 136a(c)(5)(C) & (D).
194. The Administrator of the Environmental Protection Agency is charged with enforcement of this Act. Id.
§ 136(b). The Secretary of Agriculture was responsible for

implementation of the FIFRA until the Environmental Protection Agency was established
In 1970. At this time these functions were transferred to the EPA. 1970 Reorg. Plan No. 3.
§ 2(a)(8)(i1), 84 Stat. 2086 (1970).
195. 7 U.S.C. § 136a(d) (1) (C) (ii)(Supp.II,1972).
196. Id. § 1361(a)(1).
197. Id. § 1861(b)(1).
198. Private applicators are subject to a potential civil penalty of $1,000, Id. § 1361 (a) (2),
and a potential criminal fine of $1,000 and/or 30 days Imprisonment. Id. § 1361(b) (2).
199. Id. § 136c(a).
200. Id. § 136c(c).
201. Id. § 136(c)(e).
202. Id. § 136c(d).

203. Id. § 136c(f).

NORTH DAKOTA LAW REVIEW

istrator is empowered with the discretionary authority to exempt
any federal or state agency from the provisions of the Act if he
finds that emergency conditions exist requiring such exemption.20 4
The manufacturer of a refined "coyote getter" device called the
M-44 20 5 has applied for registration under the FEPCA. 2°0 Registration has not yet been granted, but the device is now in widespread
use on an experimental basis. The grounds for the granting of
these experimental permits is obscure. Ostensibly, it is to determine
whether or not the devices will function in the intended manner, without unreasonable adverse environmental effects, thus making them
eligible for registration.207 However, the validity of this stated purpose is open to question. Although it is claimed that the M-44 offers
less hazard to humans and non-target animals than the earlier "coyote getter" devices, no reason or support for this claim is given. 20 8
Under these circumstances it would seem to be hard to justify
anything but a very limited and very carefully controlled experimental program. This is hardly what has resulted.
204. Id. § 136p.
Regulations have been promulgated for the implementation of this section. 40 C.F.R.
§ 166 (1974). Under these regulations,
rain emergency will be deemed to exist when: (a) A pest outbreak has or
is about to occur and no pesticide registered for the particular use, or alternative method of control, is available to eradicate or control the pest,
(b) significant economic or health problems will occur without the use of
the pesticide, and (c) the time available from discovery or prediction of pest
outbreak is insufficient for a pesticide to be registered for a particular use.
Id. § 166.1.
In March of 1974, the Administrator of the Environmental Protection Agency, and
the Secretaries of the Interior, Agriculture and Health, Education and Welfare, entered
into an agreement to establish policies and procedures to expedite the authorization of the
emergency use of chemical toxicants in compliance with Executive Order 11,643 (87 Fed
Reg. 2875 (1972)) and section 18 of the FEPCA (7 U.S.C. § 136p (Supp. II, 1972)). A
copy Of this memorandum agreement appears at: Senate Hearings on Emergency Predator
Control, supra note 173, at 127-30.
205. An M-44 is a modification of the old "coyote getter." The principle is the same,
the only difference being that the cyanide capsule is ejected into the animal's mouth by a
mechanical spring, instead of an explosive charge. These devices are more completely referred to as a "sodium cyanide spring-loaded ejector mechanism (SCSLEM)."
206. Regulations governing the application for an experimental use permit are published
at 40 C.F.R. § 162.19 (1974). These regulations are published pursuant to 7 U.S.C. §
13 6
c (Supp. II, 1972).
207. More specifically, the experimental program Is supposed to determine:
(1) . . . the amount of coyote control which can be achieved by the M-44 without causing unreasonable adverse effect on the environment;
(2) . . . the correlation between the number of sheep lost without the use
of an M-44; and
(3) . . . the effectiveness and cost of the M-44 [in comparison] with the nonchemical coyote control alternatives, including denning, shooting, trapping,
and protective measures applied directly to sheep and lambs.
39 Fed. Reg. 2296 (1974) and 39 Fed. Reg. 3939 (1974).
208. 39 Fed. Reg. 2295 (1974). The Cain Report does mention that M-44s do present a
somewhat reduced threat to humans, but not to pets. CAIN REPORT, supra note 114, at 59.
There does not seem to be any reason to suspect that the risk to other carnivorous animals would be reduced either.
It is true that sodium cyanide breaks down in the bodies of its victims, thereby reducing the potential for secondary poisoning. 89 Fed. Reg. 2295 (1974). But this was also
true In the case of the "coyote getter." After all, the only difference between the two devices is the manner in which the cyanide capsule is ejected.
It is also claimed that the M-44 devices are desired for use in mountainous and
forested areas, where aerial hunting is impractical, Senate Hearings on Emergency Preda-
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By. the spring of 1974 experimental use applications had been

received from eight western states. 209 The requests of seven of these
states: Texas,210 California, 211 Montana, 21 2 Idaho, 2 3 South Dakota,2 "
Nebraska 21 5 and Kansas, 216 have been granted. The eighth state, New
Mexico, will undoubtedly soon be added to the list. Each of these
experimental programs is modeled after the original program established in Texas. A more detailed look at the Texas plan is, therefore,
necessary.
The Texas experiment began on February 8, 1974, and will expire on June 1, 1975.217 The program is being conducted by the Texas Department of Agriculture. Actual use of the M-44s is done by
farmers and ranchers holding land in the designated experimental
counties. 21 Before these applicators can purchase M-44 devices or
cyanide capsules they must complete a training course in their use.
Certain counties, where only mechanical means of coyote control
are employed, will act as controls. At least once each month, the
applicators must submit a report listing, among other things, the
number of devices and capsules used, the number of coyotes and
non-target species killed, and the livestock losses to coyotes and to
other causes. Similar data is being obtained from the control areas
2 19
for comparison purposes.
tor Control, supra note 173, at 2 (Statement of Lynn Greenwalt, Director, Bureau of Sport
Fisheries and Wildlife), and or use in emergency situations. 39 Fed. Reg. 2296 (1974).
209. Senate Hearings on Emergency Predator Control, supra note 173, at 108 (Statement
of Charles Elkins, Acting Assistant Administrator for Hazardous Materials Control, Environmental Protection Agency).
210. 39 Fed. Reg. 7617 (1974).
211. Id. at 16,920.
212. Id. at 17,884.
213. Id. at 22,978.
214. Id. at 27,185.
215. Id. at 39,315.
216. Id. at 40,195.
217. Id. at 7617.
The latest expiration date of any experimental use permit granted thus far is that
of Montana's, October 15, 1975. Id. at 17,884 (1974).
218. None of these designated counties can contain an endangered or threatened species
that might be killed by an M-44 device. Id. at 7618.
219. Id at 7617-18.
The stated objectives of this study are to :
1. Determine the effects of the SCSLEM's [M-44s] on livestock losses where
the SCSLEM's are used as compared to livestock losses where the SCSLEM's
are not used.
2. Determine the effects of the use of SCSLEM's on the non-target species
In the SCSLEM use areas.
3. Determine the cost of controlling coyotes with the SCSLEM's as compared
to trapping, snares, shooting, denning, or other methods used to control coyotes
in Texas.
4. Determine the selectivity of the SCSLEM's when used to control coyotes.
5. -Determine the effects of the use of the mechanisms in coyote control with
regard to human safety.
6. Determine the effectiveness of the use of other coyote control methods relative to the effectiveness of the SCSLEM's.
7. Determine the economic benefits derived from the use of the SCSLEM's
and other methods of controlling coyotes in Texas.
8. Determine the amount of coyote control that can be achieved through the
use of the SCSLEM's without causing "unreasonable adverse effects" on the
environment.
Id. at 7618-19.
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Also applying for and receiving an experimental use permit un2 21
der the FEPCA 220 was the United States Department of the Interior.
The federal program is similar to those of the states, but differs
in several significant aspects. Under the federal program M-44s
are to be used in areas where other means of control are not feasible, with the stated objective of determining the effectiveness of the
devices in such situations. The experiment is to be supervised and
conducted by the Bureau of Sport Fisheries and Wildlife. The M-44
devices can be used anywhere in the United States, with the exception of areas containing endangered or threatened species of wild222
life, or areas designated as control areas under the state programs.
This program was orginally set to run from May 28, 1974, to October 31, 1974,22- but was later extended through October 31, 1975.221
In all, the various state experimental programs are authorized
225
to use 15,650 M-44 devices and 153,300 sodium cyanide capsules.
The Department of the Interior is authorized to use an additional
20,00,0 devices and 200,000 cyanide capsules. 22 6 All of this is authorized
for the purpose of conducting "experiments" into the effectiveness
of the M-44 as a coyote control device. No explanation is given
for why an apparatus, so similar to an earlier model found to be
so environmentally harmful, 227 requires such extensive testing. Use
such as this would appear to approach unrestricted deployment
of M-44s rather than the limited experimental use envisioned by the
drafters of the FEPCA. Furthermore, such use would appear to be
in direct violation of Executive Order 11,643 which prohibits the use
of chemical toxicants on federal lands and by federal personnel ex228
cept in emergency situations.
220. FEPCA § 5, 7 U.S.C. § 136c (Supp. II, 1972).
221. 39 Fed. Reg. 20,633-34 (1974).
222. Id.
223. Id. at 20,634.
224. Id. at 41,761.
225. A state-by-state breakdown results in the following figures:
Texas-3,900 devices and 39,000 capsules, Id. at 7618;
California-300devices and 1,800 capsules, Id. at 16,920;
Montana-5,250 devices and 52,500 capsules, Id. at 17,886;
Idaho-600 devices and 3,000 capsules, Id. at 22,979 ;
South Dakota-2,500 devices and 25,000 capsules, Id. st 27,187;
Nebraska-3,000 devices and 80,000 capsules, Id. at 39,316; and
Kansas-150 devices and 2,000 capsules, Id. at 40,196.
226. They were originally authorized 10,000 devices and 100,000 capsules. Id. at 20,684.
When the time extension was granted, the use of an additional 10,000 devices and 100,000
capsules was also approved. Id. at 41,761.
227. The Leopold Report and the Cain Report both considered the cyanide gun, or "coyote
getter," to be considerably less selective than 1080, which is itself not a highly selective
method of control. LEOPOLD REPORT, supra note 139, at 36; CAIN REPORT, supra note 114,
alt 65.
228. Exec. Order No. 11,643, § 3, 37 Fed. Reg. 2875-76 (1972). The E.-P.A has not ignored this conflict, see, e.g., Senate Hearings on Emergency Predator Control, supra note
173, at 106-07 (Statement of Charles Elkins, Acting Assistant Administrator for Hazardous
Materials Control, Environmental Protection Agency), but they are apparently convinced
that their actions are within the spirit, If not the letter, of the Executive Order. Letter
from Associate Solicitor, Conservation and Wildlife to Assistant Secretary for Fish and
Wildlife and Parks, Feb. 26, 1974 (This letter is reprinted at Senate Hearings on Emergency PredatorControl, supra note 173, at 6-9).
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THE CONGRESSIONAL RESPONSE

Thus far, the executive branch has dominated the coyote control
controversy. Two sessions of Congress have ended since the issuance
of Executive Order 11,643,229 and neither has succeeded in enacting
legislation to replace the order. 2'10 However, enactment is inevitable,
and Congress will ultimately direct the future conduct of the federal
predator control program. For this reason, it is valuable to trace the
development of the bills that have been before Congress in the past
few years. By so doing it is possible to gain insight into the feelings of the legislative branch towards this issue, and to predict the
form of the action which it will ultimately take.
1. The 92d Congress
On February 9, 1972, one day after President Nixon's Executive
Order, the Secretary of the Interior, Rogers C. B. Morton, wrote
to the Speaker of the House, Carl Albert, proposing legislation to
enact the Federal Animal Damage Control Act of 1972.221 In response
to this letter, Edward Garmatz, Chairman of the House Committee
on Merchant Marine and Fisheries, together with twenty-four House
members, introduced H. R. 13152.232 Hearings on the bill were held
23 3
before the Subcommittee on Fisheries and Wildlife Conservation,
and on July 1, 1972, it was reported 34 and sent to the House
for consideration. The bill sent to the House was virtually unchanged
from the original proposal of Secretary Morton.2 3 5 On July 17, 1972,
229. 37 Fed. Reg. 2875 (1972).
230. The principal proposals have been: H.R. 13152, 92d Cong., 2d Sess. (1972); H.R.
4759., 93d Cong., 1st Sess. (1973); and, H.R. 11266, 93d Cong., 1st Sess. (1973).
231. Letter from Rogers C. B. Morton to Carl Albert, Feb. 9, 1972 (Exec. Communication
No. 1594).
232. H.R. 18152, 92d Cong., 2d Sess. (1972). Many other Identical or similar bills were
introduced, but H.R. 13152 received the majority of attention and was the bill eventually
passed by the House. For a rundown of the other bills see Hearings on Predatory Martmals Before the Subcomm. on Fisheries and Wildlife Conservation of the House Comm. on
Merchant Marine and Fisheries, 92d Cong., 2d Sess., ser. 92-22 (1972).
233. Id.
At these hearings Nathaniel Reed, Assistant Secretary for Fish and Wildlife and
Parks of the Department of the Interior, testified that the federal predator poisoning program had caused the shrinking of certain wildlife populations, and that poisons were inhumane and hazardous to non-target species. He also stated that stock and game losses to
coyotes had not been substantiated and that total coyote population control had not significantly eliminated such depredation and was, therefore, a biologically unsound method
of minimizing depredation losses.
He also stated that the Department's three basic tenets with regard to predator control were:
1. That the management of resident game is primarily a state responsibility.
2. That additional research is necessary to determine a solution to the predator problem.
3. That poisons are too hazardous and potentially damaging for use in predator control. Id. at 48.
234. H. R. REP. No. 92-1218, 92d Cong., 2d Sess. (1972).
285. Only one significant change was made. At the insistence of the National Woolgrowers Association, a subsection was added to the emergency use section authorizing such
use when necessary to prevent major damage to livestock. This addition was greatly resented by opponents of predator poisoning. See, e.g., 118 CONG. REc. H6586 (daily ed. July
17, 1972)' (Remarks of Representatives Conte and Reid).
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the bill was debated on the floor of the House 2s6 and eventually
passed by a vote of 277 to 74.237
A major portion of H. R. 13152 dealt with research on the conservation and control of predatory animals. The Secretary of the
Interior was directed to investigate, among other things, methods
for the control of predatory animals that would conserve to the maximum extent possible the nation's wildlife. 2 3 The Secretary was also
directed to provide financial assistance to state wildlife agencies for
use in state control programs, provided that the state program did
not entail the use of chemical toxicants2s9 in other than emergency
situations. 240 The use of chemical toxicants, including those causing
2 1
a secondary poisoning effect, was prohibited on federal lands.
The emergency use of such chemicals was to have been permitted
only when essential:
(1) to the protection of human health or safety;
(2) to the preservation of one or more wildlife species threatened with extinction or likely within the foreseeable future to
become so threatened;
(3) to the prevention of substantial irretrievable damage to
nationally significant natural resources; or
(4) to the prevention
in specific areas of major damage to
242
domestic livestock.
Finally, 7 U.S.C. § 426-426(b) was to be repealed in its entirety.' "
236. The principal proponents of the bill were Representatives Dingell, Garmatz and
Conte. The opposition was led by lepresentatives Poage and Steiger. The diverse views of
these congressmen can be demonstrated by reference to several of the remarks said.
For passage, Representative Conte:
The war that has been waged against predatory mammals by the Federal Government for almost 60 years has been exposed as cruel, dangerous, and selfdefeating. Non-selective control measures in the past have jeopardized innocent
animals and offended human sensibilities. Fortunately, this bill will go far in
outlawing the abominable practice of counteracting the relatively limited dangers posed by predators with the Indiscriminate use of poisons.
Id. at H6586.
Against passage, Representative Poage:
Turn us loose and we will control our own predators-and we will take
our own losses. But you have tied our hands. We know not why. We can not
believe that it is better to grow and protect coyotes and bobcats than it is to
grow lambs, deer, turkeys or pheasants.
But our government has answered the demands of those citizens who seems
(sic) to want predators on every hill. It has denied producers the right to
control these pests or to pay for the damage they do. That is neither honest
nor right.
Id. at H6585.
237. Eighty-one members did not vote. One of the votes against passage was made by
Representative Mark Andrews of North Dakota. Id. at H6588.
238. H.R. 13152, § 3, 92d Cong., 2d Seas. (1972).
239. "Chemical toxicant" was defined as:
any chemical substance which, when ingested, inhaled, or absorbed, or when
applied to or injected into the body in relatively small amounts, by Its chemical action may cause significant bodily malfunction, injury, illness, or death
to animals or man.
Id. § 2(c).
240. Id. § 4.
241. Id. § 5(a).
242. Id. § 5(b). Section 5(b)(4) was added at the insistence of the National Wool.
growers Association. See 39 Fed. Reg. 7617 (1974).
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The companion bill of H. R. 13152 in the Senate was S. 3334.244
Hearings on this bill were held before the Subcommittee on the Environment of the Senate Commerce Committee'2 4 5 but it never came

to a vote on the Senate floor. The Federal Animal Damage Control
Act of 1972 therefore died with the 92d Congress.
2. The 93d Congress
On February 15, 1973, Secretary Morton again wrote to House
Speaker Albert proposing federal predator control legislation. His
letter stated that the intervening months since the issuance of Executive Order 11,643 had. provided a period for extensive evaluation
and discussion of the predator control issue, and the conclusion
had been reached that reasonable levels of control could be achieved
without using chemical toxicants. 46 In response to this proposal, Representative Dingell, Chairman of the Subcommittee on Fisheries
and Wildlife Conservation and the Environment, and fourteen congressmen, introduced H. R. 4759.247 Other bills, all identical to the
House-passed bill of the 92d Congress, were also introduced. 2 8
The Administration's proposal, in 1973 differed in some respects
from that of the previous year. The definition of chemical toxicant
was revised to exclude chemicals that interfere with reproduction,
serve as attractants or repellants, or deplete oxygen within a limited
area thereby causing death by asphyxiation.2 49 The requirement that
the state wildlife agency be the state agency to administer the predator control program was eliminated,250 but a restriction was included prohibiting the payment 'of federal funds to states that would
use such monies for the payment of bounties. 251 Finally, the provision in the earlier bill that specifically authorized the emergency
use of chemical toxicants to prevent major damage to livestock was
2

omitted.

52

Hearings were held on H. R. 4759 and other similar proposals

before Representative Dingell's subcommittee.2 55 Hearings were also
243.

Id.

§ 7. See accompanying note 144 supra, for the text of this statute.

244. S. 9334, 92d Cong., 2d Sess. (1972).
245. Hearings on S. 3334 et. al. Before the Subcomm. on the Environment of the Senate
Comm. on Commerce, 92d Cong., 2d Sess., Ser. 92-89 (1972).
246. Letters from Rogers C. B. Morton to Carl Albert, Feb. 15, 1973 (Exec. Communication No. 441).
247. H.R. 4759, 93d Cong., 1st Sess. (1973).
248. Hearings on H.R. 4759 6t. al. Before the Subco me. on Fisheries and Wildlife Conservation and the Environment of the House Comm. on Merchant Marine and Fisheries,

93d Cong., 1st Sess., Ser. 93-2, at 2 (1973) [hereinafter cited as 1973 House Hearings o
H.R. 4759].
249. H.R. 4759, § 2(c) (1973).
250. Id. § 4(a).
251. Id. § 4(a)(1).
252. This clause had never been proposed by the Administration anyway. See note 235
supra. The feeling was that the phrase authorizing emergency use for the protection of
"nationally significant resources," appearing at H.R. 4759, § 5(b)(3), included livestock,
therefore making the further specific exclusion Inappropriate and duplicative. 1973 House
Hearings on H.R. 4759, supra note 248, at 11.
253. 1973 House Hearings on H.R. 4759. supra note 248.
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held on the companion Senate bills before the Senate Subcommittee
on the Environment, 254 and independent hearings on predator control were held by both House 215 and Senate 256 committees. However,
none of the bills ever came to a vote on the floor of either branch
of Congress.
In November of 1973, the proponents of the M-44 sodium cyanide
device had their effect on Congress. On November 6, Representative Dingell, together with eleven other congressmen, introduced H.
R. 11266.2, 7 A more extensive proposal than any of its predecessors 258
this bill contained ominous language to any opponent of predator
poisoning. Under the provisions of this bill the definition of chemical
toxicant was once again modified, this time to exclude:
any of the following substances when (and only when) such
substance is for field use (A) to carry out any State Program for which financial assistance is provided under section
5 of this Act, or (B) by a Federal agency to control predatory and depredating animals:
(i) sodium cyanide, and
(ii) any chemical substance which may be certified by the
Administrator of the Environmental Protection Agency (after
consultation with other appropriate Federal agencies) to (I)
not have any secondary 2poisoning
effect, and (II) kill animals
59
quickly and painlessly.
254. Hearings on S. 819 and S. 887 Before the Subcomm. on the Environment of the Senate Comm. on Commerce, 93d Cong., 1st Sess., Ser. 93-28 (1973).
255. Hearings on Predator Control Before the House Comm. on Agriculture, 93d Cong.,
1st Sess., Ser. 93-DD (1973).
Representative Poage, who was then chairman of the House Agriculture Committee,
has never been a great advocate of predator control reform. This is evidenced' by his openIng remarks at the hearing:
We have met this morning to give some consideration to this question of
predators that seem to be threatening the whole of our livestock industry . . .
in the western States. We are no longer able to protect our flocks by the use
of modern chemicals, for some reason. Since the beginning of time, we have
been told of man's efforts to protect his flocks from predators. The Bible is
full of it-about protecting the sheep from wolves. I suppose never before in
history did we reach a period when any civilized nation, or uncivilized, has
prohibited its people from protecting their own animals with the most efficient
methods that were available to protect them. Certainly never before has there
been any widespread feeling that predators were the friend of mankind and
were something to be propogated in preference to edible animals. But we are
now faced with something of that situation and we want to see just how
serious it is, how crippling these limitations are on the livestock industry and
Just how much this philosophy . . . is going to tighten the shortage of meat.
Id. at 1.
256. Hearings on Problems of Predator Control Before !the SubcoMm. on Public Lands of
the Senate Comm. on Interiorand Insular Affairs, 93d Cong., 1st Sess. (1973).
257. H.R. 11266, 93d Cong., 1st Sess. (1973).
258. The bill even has a policy section stating:
The Congress finds that all wild mammals, birds, and reptiles native to North
America, including predatory and depredating animals, are important In the
functioning of ecosystems and are among the wildlife resources of value and
interest to the people of the United States. It is the policy of Congress, therefore, that programs for the prevention and control of damage and losses to
domestic livestock and agricultural resources caused by predatory and depredating animals should be administered in a manner consistent with accepted
principles of wildlife management and maintenance of environmental quality.
H.R. 11266, § 2, 93d Cong., 1st Sess. (1973).
259. Id. § 3 (c) (2). "Sodium cyanide" -is further defined as:
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The sole limitation on the use of sodium cyanide and any similar poison certified by the Administrator was that states could not
qualify to use these chemicals if their programs of control were
not administered in accordance with standards prescribed by the
Secretary of the Interior,2 0 and federal agencies would have to
insure that their applicators of "sodium cyanide or such substance
are competent in its use or handling. ' 26 1 Furthermore, the FEPCA
and other laws would be specifically superseded to the extent that
they might otherwise hinder access of any state or federal agency
2 62
to sodium cyanide or any other certified chemical.
Other, less drastic, changes were also included. The language
regarding the emergency use of chemical toxicants for the protection
of domestic livestock, which had been dropped from H. R. 4759, reappeared in even less restrictive form.2 6 3 Also, the amount of federal
monetary assistance to the predator control program was increased. 264 On a positive note, the penalties for violation were increased2 5 and the Secretary of the Interior was required to make
periodic reports to Congress on the predator control program. 266
Neither H. R. 4759 or H. R. 11266 were passed by the 93d Congress. Nor have comparable bills yet been introduced into the 94th
Congress. Any further action on a predator control reform bill is
apparently stalled, pending the results of the experimental M-44 use
programs. 267 However, these experiments will all be completed in
1975268 and at least preliminary results will be available before then.
Therefore, the present Congress can be expected to enact some
form of predator control legislation. All that remains to be seen is
the form that this legislation will take.
"[S]odium

cyanide

packaged

in

a

dispenser

designed

to

propel,

by

non-

260.
261.
262.

explosive means, not more than 12 grains of sodium cyanide when activated."
Id. § 3(j). This is of course the definition of an M-44 device.
Id. 9 5(a) (B)(D).
Id. 9 7(c).
Id. §§ 13(b) & (c).

263.

Id.

§ 5(a) (2) (A)

(iv),

which reads:

"prevent

or reduce major damage to domestic

livestock."
264. For example, it was proposed that $6,000,000 be spent in each of the fiscal years
1975 and 1976 for direct assistance to state programs, with an additional $4,000,000 appropriated each year to the federal effort. Id. § § 5(e) (1) & (2).
265. Id. § 7(d).
266. Id. § 10.
267. 76 AuDpuo, March, 1974, at 107.
Some results have already been returned. For example, during the last six months
of 1974, the Montana experimental program was responsible or the killing of: 136 coyotes,
70 foxes, 1 badger, 9 skunks, and 2 racoons, at a cost of $40,000, or $294.11 per coyote
killed. 29 OUTDOOR NEWS BULLETIN, April 11, 1975, at 5. From June 1974, through February
1975 the Department of the Interior's program had killed: 1,697 coyotes, 415 foxes, 43 dogs,
30 raccoons, 75 skunks, 39 opossums, 1 ringtail cat, 1 raven, 2 bobcats, and 1 calf. This
is a compilation of figures appearing at 40 Fed. Reg. 4028, 8577, 13013, 15918, 18476 (1975).
268. The latest expiration date of any experimental permit granted thus far is October
15, 1975. See note 217 supra.
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CONCLUSIONS

Man's struggle against predators is as old as recorded history, 269
probably even as old as man himself. Only very recently has an
awareness of the critical role played by predation in the maintenance of environmental stability been developed. As a result of this
awareness, predators have for the first time human proponents
as well as human adversaries. The federal government now protects some of the very animals it once so purposefully destroyed.
For the wolf and the eagle the conflict is over, while for others
it still continues.
However, even for the latter animals, attitudes are changing.
The coyote, the subject of the most ruthless and prolonged poisoning campaign ever conducted in this country, now has powerful
and determined defenders. As a result, the poisoning has been stopped and we stand at the threshold of permanent reform.
Congress has before it several possible alternatives. None of the
legislation proposed thus far is an ideal solution to the problem,
but some of the proposals are more acceptable than others. Since
the form of H. R. 11266270 represents the most recent proposal from
the congressmen most centrally involved in this issue, it is towards
this proposal that criticisms will be directed.
The proposal embodied in H. R. 11266 provides that the individual states may designate the agency to carry out the federally
subsidized state predator control program. 2 7 1 Rather, it should be
required that the state wildlife conservation agencies implement
these programs. Only these agencies would have the requisite background and training in wildlife ecology to insure that any program
of predator control was conducted in a manner compatible with the
22
preservation of environmental quality.
The proposed shifting of primary responsibility for the implementation of the predator control programs from the federal government
to the states is equally unfortunate. 21 What is needed is more,
not less, regulation over these programs to insure that environmental
interests are not completely subordinated to the demands for the
increased killing of predators. It would be dangerous indeed to vest
269. For example, Plutarch reported that: "[h]e which brought a he woulfe, should have
five drachmes, and him one drachme for reward of a she woulfe." YOUNG, supra note 7, at
338 quoting PLUTARCH, LIVES 235 (1876).

270. H.R. 11266, 93d Cong., 1st Sess. (1973).
271. Id. §§ 5-6.
272.- Although the views expressed in this paragraph are those of the author, they are
shared by the National Audubon Society. 76 AUDUBON, Jan., 1974, at 126-27.
272. The Department of the Interior is of the opinion that the management of resident
game species, including predators, is primarily a state responsibility. 1972 House Hearings
on Predatory Mammals, supra note 149, at 48. This attitude is effectively Implemented by
H.R. 11266. Not only are there extensive provisions governing state predator control programs, H.R. 11266, §§ 5-6, 93d Cong., 1st Sess. (1973), but there would also be appropriated
to assist in these programs as much as $6,000,000 In federal monies annually. Id. § 5(e).
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the regulatory authority of the predator control program in those
western states so greatly dominated and influenced by the livestock
industry. The result of such an investiture is not likely to be a proper balancing of the often competing interests involved in this con2 74
troversy.
The proposal would also specifically supersede the Administrator's authority to prohibit or otherwise restrict the use of sodium
cyanide and similar chemical toxicants under the FEPCA. 27 5 Scant
justification for this provision exists. The FEPCA is the first signicant legislation to provide for much needed mechanisms of control
over chemical pesticides. The environmental ravages of such chemicals are too widely known to make it arguable that such control
is not essential. 276 There is no reason to take from the Administrator his power to immediately cancel the registration of sodium
cyanide and similar chemicals when necessary to prevent imminent
threat to public interests. To do so would eliminate the only mechanisms available for immediate prohibition should the need present
itself, and would establish a dangerous precedent for further erosion
27
of the environmental protection afforded by the FEPCA.
The inclusion of the provision authorizing the emergency use of
chemical toxicants for the "prevention or reduction of major damage
to domestic livestock ' 2 8 is also ill advised. Domestic livestock certainly represent an interest worthy of protection, but they are adequately protected by other portions of the proposal. Certainly the
provision authorizing the emergency use of chemical toxicants to
prevent "substantial irretrievable damage to nationally significant
resources ' 7 9 is sufficiently broad to include domestic livestock. The
280
further specific exclusion is therefore inappropriate and duplicative.
274. An additional argument in favor of increased federal involvement is that the control program would therefore continue to be conducted by professionals who are more
likely to consider all of the values involved. If the states or, even more so, individual
landowners were encouraged to conduct their own control programs It is far more likely
that their sole objective would be the destruction of as many predators as possible. Professional federal control agents would therefore be expected to do less damage to nontarget species and to the environment as a whole. HOWARD, 8upra note 10, at 30.
Howard also argues that federal supervision of the predator control program should
be shifted to the Department of Agriculture as it would be more familiar with and
responsive to the needs of the livestock industry. Id. at 30-31. It Is submitted that this
proposal is Ill advised for the same reason that a shift of supervision to states and individuals should not be achieved. The Department of the Interior is far more likely to consider the conflicting Interests of the environment than is the Department of Agriculure.
275. H.R. 11266, 93d Cong., 1st Sess. (1973).
The bill actually speaks in terms of superseding the FIFRA, 7 U.S.C. § 135 (1970),
however, this Act has since been reilaced by the FEPCA, 7 U.S.C. §§ 136 et. seq. (Supp.
II, 1972).
276. See, e.g., R. CARSON, THE SILENT SPRING (1962).
277. See note 272 supra.
278. H.R. 11266. §§ 5(a)(2) (A) (iv) & 7(b)(4), 93d Cong., lst Sess. (1973).
279. Id. §§ 5(a) (2) (A) (lii) & 7(b) (3).
280. Similar language was added to the 92d Congress' H.R. 13152 at the insistence of the
National Woolgrowers Association. See note 235 supra. However, even this language ("to
the prevention in specific areas of major damage to domestic livestock," H.R. 18152, 3
5(b) (4), 92d Cong., 2d Sess. (1972)) is not as broad as that used in H.R. 11266.
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Furthermore, the exact language employed is far too -expansively
vague. It would seem to be sufficiently broad to arguably authorize the use of chemical toxicants in almost any situation where
livestock were threatened by predation.
Also unacceptable are the appropriations authorized by this
latest proposal. A total of up to $10,000,000 annually would be appropriated to state and federal control programs.2 11 This is more than
has even been appropriated for this purpose, and is hardly compatible
with the stated policy findings of the proposal that predatory animals are valuable parts of any functioning ecosystem. 282 Appropriated money is spent, and the results in this case would be the
unnecessary killing of a great number of predators. The Cain Report indicated that the overall coyote control program was relatively ineffective both to reduce the total coyote population and to
limit losses to coyote predation. 2 3 The Report also showed that
most predation losses were caused by a relatively few coyotes who
specialized in preying upon livestock. 2 4 The message from this is
plain. Any control efforts should not be directed against the entire
coyote population, but should instead concentrate on individual offending animals. Therefore, federal appropriations should be limited to whatever amounts are necessary to fund such a profession28 5
alized, selective predator control program.
It is for this reason that this most recent proposal is the most
unacceptable. This proposal would reopen the door to the use
of at least a limited number of chemical poisons. 2 6 A poison, regardless of the type, is a biocide. It will kill whatever animal comes
into contact with it. The use of such an agent can not be justified
in the face of a demonstratqd need for selectivity in control procedures, and in light of the reports of the ecological ravages of
the past poisoning programs. Other, more selective, means of con2 7
trol are available, and they should be used.
The author is not unsympathetic towards the plight of the western livestock producer. Losses to coyotes do occur and are sometimes severe. It is only with their proposed solution to the problem
The Administration's proposal of the following year (embodied in H.R. 4759, 93d
Cong., 1st Sess. (1973)) did not contain this phrase, the feeling being that it was unnecessary. See note 252 supra.
281. H.R. 11266, § 5(e), 93d Cong., 1st Sess. (1973).
282. Id. § 2.
283. CAIN REPoRT, supra note 114, at 55.
284. Id.
285. See note 272 supra.
286. H.R. 11266, § 3(c), 93d Cong., 1st Sess. (1973).
287. See note 272 s-upra.
Shooting is the most selective and often the most effective means of control. Trapping, on the other hand, sometimes approaches the nonselectivity displayed by poisons. FPr
example, over 600 eagles were recently killed in Nevada over a period of several months
by traps set out for bobcats and coyotes. CON ERVATIoN NEsws,, July 1, 1973, at 2-4.
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that the author differs. "Turn us loose and we will control our own
predators,' ' 2 they say. What they ignore is that they have been
"loose." Up until 1972, producers were free to kill coyotes with
any means available, including poison, and they continued to experience losses. The coyote was not "controlled", nor is it probable
that he can be, at least not as a species. However, other animals,
the black-footed ferret, the kit fox, and the California condor, for
example, were not so fortunate.
As long as sheep are run unattended on open range, there will
be losses to coyotes. All that can be hoped for is some success in
cutting these losses. 28 9 Poisoning was tried for over a century with
limited success and the environmental side effects were disastrous.
Poisoning, therefore, is not the answer. At present the best solution
appears to be the selective destruction of those animals causing
livestock losses. Perhaps someday a better solution can be found.
For example, research into the development of methods of repelling coyotes from sheep is being conducted, and the preliminary re290
sults are encouraging.
Until such a solution is found, there are several possible methods of spreading the losses suffered by sheepmen and of directly
assisting those individuals who suffer crippling losses. A livestock
insurance program would be one possible manner of distributing
the loss equally to all producers, so that the individual actually
experiencing heavy depredation would not be so financially burdened. 291 Also, rather than expending such huge sums for control, more
federal money could be spent in the form of subsidies, either directly to the sheepmen with the heaviest losses, or indirectly to
help finance the aforementioned insurance program.
Finally, there is a third consideration involved in this controversy. In addition to the environmental and economic aspects, strong
ethical questions are presented. The coyote is a predator and must
288. See note 236 supra, remarks of Representative Poage.
289. An obvious solution to the problem is to take the sheep off the open ranges and
raise them in confinement as is now being done with poultry. This is exactly what is currently being tried at a pilot installation in Vyoming. Whether or not this will prove itself
to be a viable alternative to the present grazing system remains to be seen. Laycock, supra
note 128, at 30.
290. Id. at 28-29.
The Department of Agriculture has extended grants to a number of western universities to study potential coyote repellants. Methods affecting the senses of sight, taste
and hearing are all being investigated. Grants have also been given for the development
of coyote-proof fences. Id. Research Is even being conducted into the possible development
of coyote specific chemosterilants and estrus inducing pheromones which could be used to
disrupt the coyotes' reproductive capability. HowARD, supra note 10, at 32.
291. This was one of the recommendations of the Cain Committee., CAIN REPORT, 8uPra
note 114, at 7-8. The Department of the Interior apparently studied the possibility of
such an insurance program and concluded that it was unfeasible. 1972 House Hearings on
Predatory Mammals, aupra note 149, at 88.
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kill in order to survive. In so doing, he and all other predators
are playing an essential role in the natural order of existence, for
life must end in order that new life may be created and the weak
must perish in order that the strong may survive. These are the
most basic concepts of the drama called evolution. Predators are
the central characters in this drama. They deserve more than we
have given them, for in a way it is to them that we owe the
292
debt of our existence.
ADDENDUM '
As this note was in the final stages of preparation for printing, the first predator control bill was introduced into the ninetyfourth Congress. 29 3 Drafted by Senator Bayh, this bill would effect
a virtual prohibition of all chemical toxicants 294 for use on federal
lands. 29 5 The emergency use of poisons could only be authorized by
the Secretary of the Interior or the Secretary of Agriculture. Before making such authorization the Secretary would have to place
a notice of intention in the Federal Register at least 60 days before the proposed use. Opponents of such use would be entitled
to a public hearing on the proposal and to a written response to
their protest published in the Federal Register. 296 Emergency use
could only be authorized when essential to protect three enumerated
292. The Cain Committee made the following comments regarding the ethical considerations involved In predator control:
Constitutionally, wildlife resources belong to all people in the United States.
As society grows In environmental awareness, it increasingly cherishes the
full variety of a natural environment. This certainly includes coyotes and
other predators. The right of any limited segment of society to reduce or eliminate predators is Increasingly open to question.
One can also question the humaneness of some aspects of coyote control. Although the research and control arms of the Bureau of Sport Fisheries and
Wildlife have made progress In the direction of making coyote control species-specific and humane, no one, including DWS field agents, denies that
the symptoms of 1080 toxicity are grim to behold in a dying coyote. Persons
who acknowledge only the single value of the sheep Industry look on coyotes
only as bad and do not decry the fate befalling them.
Yet Dobie, himself a seasoned outdoorsman and rancher, perceived, the callous
attitude toward animals that has developed in much of American culture as a
consequence of the frontier era. This is not a value judgment against that attitude in its day, but it would seem desirable for our culture to grow toward
what Dobe called a "civilized perspective" that includes sympathy for animals other than our own species. This is very similar to what Leopold called
an ecological conscience or a conservation ethic. It implies extension of the
same ethic precepts which we now accord human beings to the land, and the
land " . . . Includes the soil, waters, fauna, and flora, as well as people."
When we develop such an ethic, we will have a concern for conservation that
truly pervades our society, with such an ethic, environmental health in perpetuity has a strong chance of becoming a reality.
CAIN REPORT, supra note 114, at 61.
293. S. 1222, 94th Cong., 1st Sess. (1975).
294. The term "chemical toxicant" is given the same broad definition that appeared In
H.R. 13152 introduced in the Ninety-second Congress. See note 239 supra.
Chemicals causing a secondary poisoning effect would also be prohibited. S. 1222, 9
8(a) (2), 94th Cong., 1st Sess. (1975).
295. The bill Is entitled the "Antipolsoning Act of 1975." Id. § 1.
296. Id. § 3(b).
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interests.297 Omitted from the bill is specific language authorizing
29 8
such use for the protection of livestock.

The bill has provisions directing a program of research concerned with the development of environmentally sound predator
control methods. 299 Limited financial assistance to state predator control programs is also envisioned. 0 0 Finally, it would make it illegal to manufacture, sell or possess "any compound of thallium sulmonofluoroacetate for
fate, sodium cyanide, strychnine, or sodium
301
field use in predator control programs.
WICK CORWIN

297.

Id. I 3(b)(1)-(3).
The interests listed are not new. They are:
(1) . . . the protection of human health or safety;
(2) . . . the preservation of one or more wildlife species threatened with extinction or likely within the foreseeable future to become so threatened; or
(3)
. . . The prevention of substantial irretrievable damage to nationally
significant natural resources.

Id.
298. As previously mentioned, language specifically authorizing chemical toxicants to
prevent damage to livestock interests has been the source of conflict in earlier bills. See
notes 235 & 252 supra.
299. S. 1222, § 4, 94th Cong., 1st Sess. (1975).
300. Id. 1 5.
Such assistance would be limited to the three years immediately following enactment of the bill and would decrease with each successive year. Id.
301. Id. § 6(a).
Violation of this section would carry a potential penalty of a $10,000 fine and/oe
imprisonment for not more than one year. Id. § 6(d).

